
Pearce, Jennifer REDACTED 
From: Wilkes, Mary 
Sent: 
To: 
Subject: 

Thursday, November 12, 2015 2:16PM 
Tommelleo, Nancy 
RE: Draft response to Reporter's inquiry-- DUE COB today FW: EPA warns NC that 
opposing its citizens rights jeopardizes state programs 

From: Marraccini, Davina 
Sent: Thursday, November 12, 2015 10:54 AM 
To: Tommelleo, Nancy <Tommelleo.Nancv@epa.gov> 
Subject: FW: EPA warns NC that opposing its citizens rights jeopardizes state programs 

From: Lincoln, Larry 
Sent: Thursday, November 12, 2015 8:46AM 
To: Marraccini, Davina 
Subject: FW: EPA warns NC that opposing its citizens rights jeopardizes state programs 

Davina, 

I followed up with Mary Wilkes on this. Let's talk before we contact the reporter. 

La-vry 

Larry S. Lincoln 
Director 
:Jffice of External Affairs 
J.S. Environmental Protection Agency, Region 4 
Jhone: (404) 562-8304 
~-mail: lincoln.larry@epa.gov 
1ttp://www.epa.gov/region4/newsevents/index.html 
:allow Region 4 on Twitter: www.twitter.com/EPASoutheast 
tnd Facebook: www.facebook.com/eparegion4 

rom: Murawski, John [mailto:jmurawski@newsobserver.com] 

ent: Wednesday, November 11, 2015 3:48PM 
o: Marraccini, Davina <Marraccini.Davina@epa.gov>; Lincoln, Larry <Lincoln.Larry@epa.gov> 
Jbject: Fwd: EPA warns NC that opposing its citizens rights jeopardizes state programs 

avina, Larry: 





I'm a reporter and will be writing about a letter 1:fom Region 4 Administrator Heather McTeer Toney to NC 
DEQ Secretary Donald van der Vaart warning of a possible federal takeover ofNC's air/water permitting under 
the CW A and CAA. I've attached the letter with this email. 

Here's a sample of the questions I'd like to ask: 

1. Does EPA handle air/water permitting for any states currently? 

lnfonnation Redacted pursuant to 
5 U.S.C. Section 552 (b)(S), Exemption 5, 
Privileged lnter/InzaAgency D~ument .e kj 

SpecificPrivilege: C?{t e.f1r{,c1e...- '{Qt.£5.S n Vt ~ 

2. Is this the first such letter EPA has sent to NC? 

3. If DEQ continued challenging citizen lawsuits, and the courts agreed, does that automatically mean EPA 
would take over air/water permitting here, or could EPA take some intermediate action short of a 
complete federal takeover of air/water permitting? 

Information Redacted.pursuant t? 5 
. · .. · • c:-52. (b)(S·) ExemptlOn , 

S .. u .... g· c ·section .J · • t • · · · · · A Docum.en I 
Privileged. lnterfl~tr~ ·g~ncy~t. fn>C£5S~n l/l \~ €:. 

.. 1 s t>~(dx!tf;b. . . . .. 
SpecificPrlVl eg~. · ' · ·~ ·· · 

4. Is NC's strategy ot opposmg c1t1zen access tojud1c1al review of air/water permits unique or unusual or 
does this issue arise in other states as well? 

I look forward to hearing from you. 

John Murawski 
Staff Writer 
The News & Observer 
Raleigh, NC 
Tel: 919-829-8932 
Cell: 919-812-1837 

I formation Redacted pursuant t? ... 
5 u,.~c. Section ~52 (b)(S), Ex~~6'~~~ll1' 
Pnvlleged lnter/.tei:t. gency n . ~, f/l {1!lA e._. 

~ 1 ll€ ti~~~ \1 :.J 
SpecificPrivilege: ·· · 
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e-mail: john.murawski@newsobserver.com 
Twitter: @johnmurawski 
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Gett,e. Jeaneanne 

From: Gettle, Jeaneanne 
REDACIEO 

Sent: Tuesday, May 20, 2014 4:50PM 
To: Rubini, Suzanne 
Cc: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

VIle can discuss then. 

JrYlg 

From: Rubini, Suzanne 
Sent: Tuesday, May 20, 2014 4:43 PM 
To: Gettle, Jeaneanne; Kemker, Carol 
Cc: Sawyer, Bonnie 

Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Yes, tomorrow afternoon 

from: Gettle, Jeaneanne 
Sent: Tuesday, May 20, 2014 4:41PM 
To: Rubini, Suzanne; Kemker, Carol 
Cc: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

::,uzanne, 

Are you going to come over to the State and Local rneE:'ting. I could talk there. 

11ng 

=rom: Rubini, Suzanne 
)ent: Tuesday, May 20, 2014 4:39 PM 
ro: Gettle, Jeaneanne; Kemker, Carol 
:c: Sawyer, Bonnie 
;ubject: FW: Update regarding NC PSD permitting- substantial prejudice 

rom: Geoff Gisler [rm~Jl!:.Q;_ggi~~r(4§~JI::m;;_,Qm] 
ent: Tuesday, May 20, 2014 4:04PM 
(): Sawyer, Bonnie; Rubini, Suzanne 
c: Gudrun Thompson; John Suttles; Myra Blake 

. d cted pursuant to 
lnformatt?n R5e5t(b)(.S~ Exemption 5, 

5 u s c Section ' Documwt 
. Pri.vi\~ged \nter/lntraAge~~tfit.Tf7ll( ~ 

Specific Privilege:~ 

Jbject: RE: Update regarding NC PSD permitting- substantial prejudice 
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Bonnie and Suzanne, 
1 need to make a slight correction, U1e new language regarding substantial prejudice would be inserted into the North 

Carolina Air Pollution Control Act, N.C. Gen. Stat. § 143-215.108, not the Adrninistrative Procedure Act. Thanks, 
Geoff 

From: Geoff Gisler 
Sent: Tuesday, May 20, 2014 :3:52PM 
To: 'Sawyer, Bonnie'; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie and Suzanne, 

I'm writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 

relates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
Carolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
codify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
of the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
challenging an air permitting decision, in a new section (el) of N.C. Gen. Stat.§ 1508-23. The new section would state 
that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.5 1ncrement Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.5 pollution-and therefore 

should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

fhank you for your time and attention to this issue, 
:=ieoff 

=rom: Sawyer, Bonnie [!Ttai!tp_;_$i!~J!.U~I.,_!2QJlDl~@r,pg_,gQy] 
ient: Friday, May 16, 2014 9:54AM 
ro: Geoff Gisler; Rubini, Suzanne 
:c: Gudrun Thompson; John Suttles; Myra Blake 
;ubject: RE: Update regarding NC PSD permitting - substantial prejudice 

·hanks Geoff for sending the information. 

rom: Geoff Gisler <gg.L'ilfL@.~~J.cn_~Qi:g> 
ent: Tuesday, May 13, 2014 3:20 PM 
o: Rubini, Suzanne; Sawyer, Bonnie 
c: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Jbject: RE: Update regarding NC PSD permitting-- substantial prejudice 

1zanne and Bonnie, 
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I've attached two documents to help update you on the latest with respect to our challenge of DAQ' s issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 

the Special Air Perrnit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 

is the DC Circuit's recent decision regarding the EPA's modifications to thE~ cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms frorn the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure /kl's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

from: Rubini, Suzanne [mailtr~B!J.P..inl,S.\:!b.i;:!.!Jm;;@gpg_,gQ.v] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 

the SELC intends to appeal the Cornmittee's dE~cision and, if so, the timing of any such appeal. 

!hanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <l_.;:gj_~!!~L@~~!!;I\!;,J?E,g> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 

Subject: Update regarding NC PSD permitting- substantial prejudice 

VIs. Sawyer, 
'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
\merica/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
:arolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
o affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
f the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 

ermitting decision. 

wo exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
1e SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 

3 





be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 

counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 

pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 

the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
60 I W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
w\·\~w,i·~puJJJs:ruJ·;nviJmlnJ~;::ntnnb 

This electronic message and any attachedfiles are cof!fidentia! and are intended solelyfor the use ~lthe addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges . .if 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(~), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution qf this email message and any attached.files is strictly prohibited .if you have 
received this confidential communication in error, plea.\'e not[fy the sender immediately by reply email message and 
permanently delete the original message. 
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Rubini, Suzanne 

From: 
Sent: 
To: 

Rubini, Suzanne 
Monday, June 29, 2015 2:47 PM 
Sawyer, Bonnie 

AEDA9TE8 

Subject: RE: Update regarding NC PSD permitting -substantial prejudice 

From: Sawyer, Bonnie 
Sent: Monday, June 29, 2015 2:43 PM 
To: Rubini, Suzanne 

Subject: FW: Update regarding NC PSD permitting- substantial prejudice 

more 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 

I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
Jf Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
·each and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
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Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person re,\ponsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Rubini, Suzanne 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

REDACTED 
Wilkes, Mary 
Tuesday, April 28, 2015 11:01 AM 
HicksWhite, Javoyne; Jenkins, Brandi 
Tommelleo, Nancy; Rubini, Suzanne; Sawyer, Bonnie; Beverly, Brenda 
FW: SELC request for meeting with Ms. McTeer Toney 
2015-04-27 SELC meeting request.PDF; 2015-03-20 OAH Summary Judgment 
Order.PDF; 2015-03-26 Order on Petitions for Judicial Review.PDF 

Information Redacted pursuant t? 
5 u.s.C. Section SS2 (b)(5), Exemptton 5, 
Privileged lnt~:r/lntra.· Agen~ 9ocu~e~ . /,d . . , .. , iftl,on.fl u te,lfft'Fl'VII"JG 

Speclfi~Prtvth~ge. ~- · · v_ •. -;- (? If. ce,s-c-
U(.I l t,.~nve. . tJ 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Monday, April 27, 2015 3:51 PM 
To: Beverly, Brenda 

Cc: Derb Carter; Gudrun Thompson; Myra Blake; John Suttles; Mancusi-Ungaro, Philip; Sawyer, Bonnie; Rubini, Suzanne; 
Farmer, Alan 
Subject: SELC request for meeting with Ms. McTeer Toney 

Ms. Beverly, 
I write to request a meeting with Ms. McTeer Toney to discuss recent developments in North Carolina related to public 
participation requirements under the Clean Air Act and Clean Water Act, specifically dealing with access to judicial 
review. I have attached a meeting request form and two court decisions that are referenced in the request form. Please 
let me know if there is any additional information I need to provide to facilitate a meeting. 

Thank you, 

Geoffrey R. Gisler 
Senior Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919} 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
wmed above. This communication may contain material protected by attorney-client, work product or other privileges. If 
•ou are not the intended recipient or person responsible for delivering this confidential communication to the intended 
ecipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
rinting, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
'?ceived this confidential communication in error, please notify the sender immediately by reply email message and 
ermanently delete the original message. 
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Official Meeting/Briefing Request for the RA 

CAVEAT: If Ms. McTeer Toney is summoned to go to headquarters on the day of your 
briefing, she will go. We will either reschedule or have someone else in a leadership 
position attend your briefing. 

IRA Use Only: 0 Accepted 0 Reject D Pending 

Date of Request: April27, 2015 

Requestor: Geoff Gisler 
Requestor's Company Name: Southern Environmental Law Center 
Phone No.: 919-967-1450 
Are you a registered lobbyist?: No 

Name of Meeting: Discussion of North Carolina's compliance with public participation 
requirements of Clean Air Act and Clean Water Act due to recent court decisions. 

Purpose of Meeting: To inform the Administrator of recent decisions issued by North Carolina 
state courts that significantly limit public participation in judicial review of permits issued 
pursuant to the state's approved Clean Air Act and delegated Clean Water Act programs and to 
request EPA engagement. · 

Is the Meeting Date Sensitive? Yes ffNo 0 Deadline Date: May 29,2015 

Meeting Date/Time Preference # 1 Date: May20 Time: before 3:00 
Meeting Date/Time Preference #2 Date: May21 Time: flexible 
Meeting Date/Time Preference #3 Date: May22 Time: flexible 

Duration of Meeting: 2 hours 

Background: Two recent state court decisions interpreting North Carolina's Administrative 
Procedure Act would effectively prevent affected citizens from obtaining judicial review of 
Clean Air Act and Clean Water Act permits issued by the state. The Wake County Superior 
Court recently accepted a position taken by the N.C. Department of Environment and Natural 
Resources that citizens must show, through expert testimony, specific health injuries to particular 
individuals from unlawfully authorized future pollution in order to challenge a PSD permitting 
decision. The superior court's decision has been appealed to the N.C. Court of Appeals. The 
N.C. Office of Administrative Hearings recently ruled that North Carolina's NPDES program 
does not recognize injuries to aesthetic and recreational interests for the purposes of standing. 
The OAH decision has been appealed to the Beaufort County Superior Court. 

Expectations from Meeting (Please be specific: Are you looking for a decision, guidance?) 
We seek EPA's assistance and commitment to addressing issues related to public participation in 
judicial review of Clean Air Act and Clean Water Act permits in North Carolina, including a 
letter to the N.C. Department of Environment and Natural Resources regarding the effect of these 
decisions on the state's authority to implement the relevant laws as well as assistance during the 
pending appeal of the Clean Air Act case described above. 

No. of Participants: 5 Names oflnvitees: Attendees are attorneys from 
(It is very important that the Derb Carter SELC's Chapel Hill, NC office 
RA's office is aware of how John Suttles who work on Clean Air Act and many and whom ... no surprises; 
i.e., we were told 2 staff Geoff Gisler Clean Water Act issues 





-----------------------------------·--------------

members and 10 show up) Gudrun Thompson 
Myra Blake 

Will there be any type of computer presentation? Yes 0 No liJ,.. 
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NORTH CAROLINA OFFICE OF ADMINISTRATIVE HEARINGS 

BEAUFORT COUNTY 13 EHR17938 
('·['>-(- ; 

P AMLICO-TAR RIVER FOUNDATIOJ~fa~d. , ) 
NORTH CAROLINA COASTAL ) 
FEDERATION ) 

Petitioners 

v 

NORTH CAROLINA DEPARTMENT OF 
E~ONMENTANDNAT~ 

RESOURCES, DIVISION OF WATER 
RESOURCES 

Respondent 

MARTIN MARIETTA MATERIALS, INC. 

Respondent-Intervenor 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER FOR 
SUMMARY JUDGMENT 

1bis matter coming on to be heard and being heard on January 28, 2015, pursuant to 
motions for Summary Judgment filed by the Petitioners on November 24, 2014 and the 
Respondent-Intervenor on November 25,2014. The Respondent filed a Response seeking 
Summary Judgment and also opposing Petitioners' Motion for Summary Judgment and 
supporting Summary Judgment for Respondent-Intervenor on December 23,2014. Respondent, 
however, took no position on the issue of Petitioners' standing. Present for the hearing were 
attorneys Mr. Geoffrey R. Gisler, Mr. Jack F. DaFoe, and Ms. Blakely Hildebrand for the 
Petitioners, Assistant Attorney General Donald W. Laton for the Respondent, and Mr. George 
W. House and Mr. Alexander Elkan for the Respondent-Intervenor. 

Although a final decision granting summary judgment "need not include fmdings of fact 
or conclusions of law," N.C. Gen. Stat. §150B-34(e), certain undisputed facts are relevant to 
disposition of this matter. 

UNDISPUTED FACTS 

1. On July 24, 2013, Respondent issued a National Pollution Discharge Elimination 
System (hereinafter NPDES) permit to the Respondent-Intervenor authorizing discharge of 
wastewater from its Vanceboro quarry in Beaufort County. The receiving waters for said 
discharge were unnamed tributaries to Blounts Creek. Blounts Creek is located in the Tar
Pamlico River Basin and feeds into Blounts Bay and the Pamlico River. 





2. Petitioners timely filed a Petition for a Contested Case Hearing in the Office of 
Administrative Hearings on September 20, 2013, alleging that issuance of the permit 
substantially prejudiced their rights and that the Respondent exceeded its authority or 
jurisdiction, acted erroneously, failed to use proper procedure, acted arbitrarily or capriciously, 
and failed to act as required by law or rule. 

3. The not-for-profit Pamlico-Tar River Foundation (hereinafter PTRF) is a 
membership organization which seeks to promote "the environmental quality of the Tar-Pamlico 
River and its watershed through public education, regulatory advocacy, and scientific research 
.... "Petition, pl. PTRF has more than 2,000 members, many of whom live, work, and engage in 
recreational activities in and around the area of Blounts Creek. (Petition, p 1) 

4. PTRF Executive Director R. Harrison Marks, III stated in an affidavit that the 
"organizational purposes of PTRF are to protect, preserve, and enhance the environmental 
quality of the Tar-Parnlico watershed." Marks also indicated that PTRF seeks to protect quality 
of life issues "by protecting the area's water and air quality, fisheries, wetlands, wildlife habitat, 
natural beauty, and recreational opportunities." (Affidavit ofR. Harrison Marks, III, p2) 

5. With the exception of two member-affiants, PTRF alleges injury to their 
members' enjoyment of the waters, aesthetic interests, and those activities generally associated 
with education and research. The two members alleging potential economic harm include a 
marina operator and a charter boat business owner. (Affidavit of Jimmy Daniels and Affidavit of 
Robert Boulden) 

6. Similarly, Petitioner North Carolina Coastal Federation (hereinafter NCCF), a 
not-for-profit organization with more than 10,000 members, seeks to protect various waters in 
this state through "public education, regulatory advocacy, and restoration" of wetland areas. 
Many ofNCCF's members live, work, and engage in recreational activities in and around the 
area of Blounts Creek. (Petition, p2) 

7. NCCF Executive Director Todd Miller indicated that members of his organization 
would "suffer from the adverse environmental consequences of Martin Marietta's discharge, and 
the resulting degradation of fishing, boating, and wildlife viewing opportunities." (Affidavit of 
Todd Miller, p3) 

8. Mr. Miller also stated in his affidavit that issuance of the permit affected NCCF's 
"organizational efforts to restore, protect, and foster enjoyment of the coastal environment; the 
personal interests of our members in using and enjoying Blounts Creek; and my ability to carry 
out my responsibilities as the Coastal Federation's Executive Director." (Affidavit of Todd 
Miller, p4) 

9. NCCF member-affiants alleged injury to their enjoyment of the waters, aesthetic 
interests, and those activities generally associated with education and research. 





10. Respondent-Intervenor, a corporation authorized to do business in this state, 
obtained an NPDES permit to discharge water associated with mining operations at two locations 
on unnamed tributaries of Blounts Creek. 

11. Blounts Creek headwaters are classified as a Class C, Swamp, Nutrient Sensitive 
Waters. 

12. At the confluence of Blounts Creek and Herring Run, miles downstream from the 
two discharge points, the waters are classified as Saltwater, Class SB, Nutrient Sensitive Waters. 

13. Respondent-Intervenor applied for the discharge permit in October, 2011. 

14. Respondent-Intervenor, pursuant to 15A N.C. Admin. Code 2H .0112(c), had "the 
burden of providing sufficient evidence to reasonably ensure that the proposed system will 
comply with all applicable water quality standards and requirements." 

15. Respondent-Intervenor conducted investigations into potential effects of the 
discharge, some at the request of the Respondent. Documents, studies, and investigations which 
were provided to Respondent for consideration regarding issuance of the permit include, but 
were not limited to: 

a. Groundwater Management Associates, Inc.'s (GMA) Hydrogeologic 
Characterization and Predictive Modeling Analysis dated April 2, 2008, to 
analyze the hydrogeologic setting of the location; documentation of 
assistance with permitting, construction, and monitoring of a construction 
well; and aquifier testing. 

b. Kimley-Hom's Preliminary Watershed Analysis for Proposed NPDES 
Discharge dated May 17, 2010, comparing the anticipated discharge to 
existing watershed discharge in a predicted 2 year, 24 hour rainfall, and 
associated rainfall/runoff depth. 

c. Kimley-Hom's Geormorphic and Hydraulic Analysis for the Proposed 
Built-Out Dewatering Discharge dated July 14, 2010, which evaluated the 
potential impact of discharge on the structural stability of downstream 
receiving waters. 

d. CZR's Aquatic Habitat Assessment of the Upper Headwaters of Blounts 
Creek in the Vicinity of a Potential Quarry Site Near Vanceboro, 
Beaufort County, NC dated August, 2011, which included analysis of 
water quality (salinity, dissolved oxygen, and pH), fish species, and 
aquatic macroinvertebrates. 

16. Respondent conducted sampling studies and investigations of the impacted area, 
and utilized information from Respondent-Intervenor's investigations in its decision to issue the 
permit. 

1 7. Respondent requested additional information about effects of the potential 
discharge, and the Respondent-Intervenor complied with those requests, providing information 
which included, but was not limited to: 





a. Kimley-Hom's Stability, Flood, and Water Quality Analysis which 
addressed stream stability, potential flooding, and other water quality issues. It 
was determined, among other things, that the discharge would have little effect on 
flood elevations and little change to channel geography. 
b. Kimley-Hom's Qualitative Cumulative Impact Analysis to determine the 
anticipated impact to the area, existing uses of the waters, and necessary 
regulatory steps needed to address growth due to the project. Since there is no 
potential growth or additional development, no adverse impact was predicted. 
c. GMAs Engineering Alternatives Analysis from September 14,2012 
d. CZRs Technical Memorandum dated October 30, 2012 concerned possible 
impact on identified fish populations and found no adverse affects would be likely 
to occur in fish species, macroinvertebrates, or essential fish habitats in Blounts 
Creek from anticipated changes in pH, salinity, or flow velocity attributable to 
discharge. 

18. Respondent relied on the information and studies provided by Respondent-
Intervenor, studies conducted by the Respondent, and the Hearing Officer's Report, in making its 
decision to issue the permit herein. Respondent specifically considered "the nature of the 
discharge effluent, permit terms and conditions, including monitoring requirements, potential 
effects of the permitted discharge on receiving waters, water quality classifications of receiving 
waters, and applicable water quality standards." (Affidavit of Tom Reeder, p3) 

19. Respondent also relied on the knowledge and expertise of employees and agency 
representatives in reaching its decision to issue the permit herein, including but not limited to the 
following: 

a. Tom Reeder, Director of the North Carolina Department of Environment and 
Natural Resources (DENR) Division of Water Resources, who made the fmal decision on 
issuance of the NPDES permit. Mr. Reeder has served in that position since July, 2008, and was. 
the Acting Director of the Division of Water Quality from June, 2013 through August, 2013. 
Reeder holds a Master of Science Degree in Engineering and Environmental Management. He 
has been employed with DENR since 1998, working in the Division of Air Quality from 1998-
2001; as head of Classifications and Standards from 2001-2004; and Branch Chief of the 
Wetlands and Stormwater Branch from 2004-2008. Reeder was an officer in the U.S. Marine 
Corps for 20 years where his duties included, among other things, "implementation of all 
environmental programs in accordance with applicable environmental statutes and regulations, 
including Clean Water Act Requirements." (Affidavit of Tom Reeder, p2.) 

b. Tom Belnick, Supervisor of the Complex NPDES Permitting Unit of the 
Wastewater Branch, Water Quality Permitting Section, North Carolina Department of 
Environment and Natural Resources Division of Water Resources. Mr. Belnick has held that 
position since 2010, and has served as a supervisor in the NPDES permitting unit. He has worked 
with DENR since 1997, and served as a Permit Writer in the NPDES Permitting Unit from that 
time through 2008. He holds a Master of Science degree in Environmental Science. (Affidavit of 
Tom Belnick) 





c. Erick D. Fleek, Branch Chief of the Biological Assessment Branch with the North 
Carolina Department ofEnvironment and Natural Resources, Division, of Water Resources. Mr. 
Fleek has served in that capacity since 2010, and has also served DENR as a Lead Biologist with 
the Biological Assessment Branch for five years. Fleek holds Master of Science degrees in 
Marine Biology and Fisheries and Wildlife Sciences. He has experience and expertise in benthic 
macroinvertebrate ecology, biology, and taxonomy. (Affidavit of Erik D. Fleek) 

19. A Notice of Public Hearing was published on February 6, 2013, requesting public 
comment on the draft permit for proposed discharge. Respondent conducted a public hearing on 
March 14, 2013. 144 individuals attended; 22 spoke at the hearing and 72 written comments 
were provided. 

20. Neither PTRF nor NCCF were precluded from or prohibited from participating in 
public hearings or providing submissions during the permitting process. While PTRF members 
and representatives attended and spoke at the public hearing, NCCF did not participate. 

21. A Hearing Officer Report was issued following the public hearing, which set forth 
a summary of comments and the recommendations of the Hearing Officer. 

22. The Hearing Officer made the following relevant conclusions: 

a. pH ranges for the discharge would be "consistent with state water quality 
standards for protection of aquatic life in freshwater Class C." (Hearing Officer Report, p2) 

b. While some benthic organisms might "be outcompeted by invertebrates 
more adapted" to elevated pH, it would, nonetheless be "a tolerable pH range for many 
freshwater fish species commonly found throughout coastal plain fish communities." (Hearing 
Officer Report p3) 

c. Predicted changes in salinity downstream were less than 1 part per 
thousand and downstream pH was reported to remain at or near then existing conditions. There 
would be "insignificant changes to downstream salinity and downstream pH, .... " (Hearing 
Officer Report, p3) 

23. Modifications to the draft permit were made based in part on the input received at 
the public hearing. 

24. Respondent concluded in the Revised Fact Sheet for Final Permit Development, 
dated July 9, 2013, that: 

a. discharge "will have no likely significant adverse effects on aquatic life"; 

b. based on their evaluation of all the data, "the level of water quality 
necessary to protect the existing uses will be maintained and protected"; 





c. and because of effluent limits and the re-open provision, "the Final permit 
will be protective of state surface water quality standards." 

25. Respondent determined that issuance of the permit would "reasonably ensure" 
compliance with water quality standards. 

26. The NPDES Permit was issued to the Respondent-Intervenor on July 24, 2013. 

27. Following treatment in clarification ponds, discharge of stormwater and quarry 
dewater totaling 12 MGD is allowable under the permit. The permit also authorized and 
required: 

a. pH- Limits to the pH levels of the discharge between 5.5 and 8.5 standard 
units. 

b. Discharge Turbidity- Monthly monitoring of turbidity, and limiting discharge 
so that the turbidity of the receiving waters would not exceed 50 NTU. If 
turbidity exceeds 50 NTU due to natural background conditions, discharge 
cannot cause any increase in turbidity in the receiving waters. 

c. Instream Turbidity - Monitoring was not required unless the effluent turbidity 
exceeds 50 NTU. Should the effluent turbidity exceed 50 NTU, the frequency 
of instream turbidity monitoring increases to weekly during summer months. 

d. The permit also required monitoring requirements for, among other things, 
salinity, settleable solids, and iron. 

e. The permit also required Martin Marietta to secure an approved pumping 
operation and monitoring plan, which included a detailed site plan, 
groundwater monitoring strategies, hydrology maintenance plans, and a 
pumping regime to protect impacted streams and wetlands. 

f. BMPs - Martin Marietta was also required to implement Best Management 
Practices (BMPs) associated with the permit to reduce pollutants in 
stormwater discharge from stormwater runoff. BMPs also included a 
preventative maintenance program to prevent surface water and groundwater 
pollution. 

g. The permit prohibits Martin Marietta from chemically treating the discharge 
or using chemicals in their production process without pre-approval from the 
Division. 

h. Benthic Sampling - Martin Marietta is required to sample, for evaluation of 
biological impact, the same locations as CZR Incorporated did in April, 2011 
and referenced in the Aquatic Habitat Assessment of August, 2011. Results 
from the sampling is to be provided to the NPDES Unit six months prior to 
expiration of the permit. 

i. The permit is effective September 1, 201~ through August 31, 2018; and the 
permit can be reopened and modified at any time "if there are any parameters 
detected at levels of concern." 





28. The remaining facts set forth in each section that follows are undisputed facts 
directly relevant to that particular section. 

ISSUES 

I. Petitioners are not "Persons Aggrieved" 

North Carolina law provides that an aggrieved party may filed a contested case hearing to· 
challenge an agency decision. A "person aggrieved" is "any person or group of persons of 
common interest directly or indirectly affected substantially in his or its person, property, or 
employment by an administrative decision." N.C. Gen. Stat. §150B-2(6). Further, "person 
aggrieved" means "adversely affected in respect oflegal rights, or suffering from an 
infringement or denial oflegal rights." In the matter of the Rulemaki.ng Petition of Warren 
Wheeler, 85 N.C. App. 150 (1987) (quoting In re Halifax Paper Company, Inc., 259 N.C. 589 
(1963)). 

However, the term '"person aggrieved' has no technical meaning." Empire Power Co. v. 
North Carolina Dep't ofEnv't, Health and Nat. Resources, 337 NC 569 (1994). The question of 
"whether a party is a 'person aggrieved' must be determined based on the circumstances of each 
individual case." N Carolina Forestry Ass'n v. N Carolina Dep't ofEnv't & Natural Res., Div. 
of Water Quality, 357 N.C. 640 (2003). 

"[T]he requirement that a person be aggrieved is quite similar to the concept of 
'standing."' Orange Cnty. v. N Carolina Dep't ofTransp., 46 N.C. App. 350 (1980). 

Petitioners, as the parties seeking to invoke jurisdiction, "have the burden of proving the 
elements of standing." Neuse River Found, Inc. v. Smithfield Foods, Inc., 155 N.C. App. 110, 
(2002). Proving those elements is "an mdispensable part of the plaintiffs case". Id at 113 
(quoting Lujan v Defenders of Wildlife, 504 US 555 (1992)). 

The North Carolina Administrative Procedures Act confers only "procedural rights and 
imposes procedural duties," Empire Power 337 N.C. at 583. There is no organic statute which 
provides the Petitioners with standing. 

In addition, "there is rio North Carolina authority supporting the contention that injury to 
aesthetic or recreational interests alone, regardless of degree, confers standing on an 
environmental plaintiff." Neuse River Found, Inc., 155 N.C. App. at 116. 

Petitioners allege that 40 C.F.R. § 123.30 confers standing upon them; however, this rule 
mandates that the states adopt rules regarding standing, it "does not provide an independent basis 
for standing." Families Against Corporate Takeover v. Mitchell, 268 Kan. 803 (2000). 

The two individuals who provided affidavits alleging some injury other than interference 
with aesthetic or recreational enjoyment involve speculative harm to disparate business interests. 
While there may be commonality amongst the Petitioners, Petitioners' members, and the affiants 
on many issues, there is no commonality between the affiants' purported economic harm and 
Petitioners' stated purposes. 





PTRF provided two member-affiants who alleged potential economic injury from 
issuance of the permit. The stated purpose ofboth PTRF and NCCF, however, is to educate the 
public, provide regulatory advocacy, and protect wetlands. Neither petitioner has alleged that its 
mission is the protection of its members economic or business interests. Neither petitioner is a 
trade association, business advocacy group, or business-focused organization alleging a 
particular or actual injury. There is no nexus between the stated purpose of the Petitioners' 
organizations and the alleged potential economic harm to the two individuals. 

Further, Petitioners cannot show substantial injury to their rights. Petitioners fully 
participated in and enjoyed all procedural rights associated with hearings and input related to 
issuance of the permit. NCCF, as set forth above, declined to participate in the public hearing in 
this matter, but was not prevented or precluded from doing so in any way. 

There is no genuine issue of material fact and the Respondent-Intervenor is entitled to 
judgment as a matter oflaw. Respondent-Intervenor's Motion for Summary Judgment is granted. 
The Petitioners' Motion for Summary Judgment is denied. 

· Even if the Petitioners were defermined to be persons aggrieved, for the reasons set forth 
herein, Respondent and Respondent-Intervenor are entitled to judgment as a matter of law as 
there is no genuine issue of material fact. 

II. Respondent's Decision to Issue the Permit was Not in Violation of N.C. Gen. Stat. 
§150B-23(a) 

Petitioners must establish facts which establish that the agency in question "deprived the 
petitioner of property .... or has otherwise substantially prejudiced the petitioner's rights and (1) 
exceeded its authority or jurisdiction; (2) acted erroneously; (3) failed to use proper procedure; 
(4) acted arbitrarily or capriciously; or (5) failed to act as required by law or rule." N.C. Gen. 
Stat. § 150B-23(a). 

A presumption exists that the agency acted in good faith, and the Petitioners have the 
burden to prove otherwise. Richardson v. DPI Licensure Section, 199 N.C. App. 219 (2009). 
Moreover, ''a reviewing court does not have authority to override decisions within agency 
discretion when that discretion is exercised in good faith and in accordance with law." Lewis v. 
N. Carolina Dep't of Human Res., 92 N.C. App. 737 (1989). 

Due regard must be given ''to the demonstrated knowledge and expertise of the agency 
with respect to facts and inferences within the specialized knowledge of the agency~" N.C. Gen. 
Stat. §150B-34(a). "[A]n agency's interpretation of its own regulations will be enforced unless 
clearly erroneous or inconsistent with the regulation's plain language. Hilliard v. N. Carolina 
Dep't of Correction, 173 N.C. App. 594 (2005). 





A. Respondent Ensured Compliance with Biological Integrity Standard 

Biological integrity is the "ability of an aquatic ecosystem to support and maintain a 
balanced and indigenous community of organisms having species composition, diversity, 
population densities and functional organization similar to that of reference conditions." 15A 
N.C. Admin. Code 2B.0202 (11) (emphasis added). A violation ofbiological integrity standards 
occurs if the discharge, on a short-term or long-term basis, precludes the ability of the aquatic 
ecosystem to support and maintain a balanced and indigenous community of organisms having 
species composition, diversity, population densities and functional orgamzation similar to that of 
reference conditions. 15A N.C. Admin. Code 2B.0211(d) 

The size and scope of the aquatic ecosystem is not defined by rule or statute, and the 
agency determined that relevant ecosystem was the Blounts Creek system, consisting of Blounts 
Creek and its tributaries. An aquatic ecosystem can include a large geographical area, including 
an entire estuary. The agency's determination that the relevant ecosystem is broader than a 
particular stream segment or particular location is entitled to deference, and there is no evidence 
that thls decision was made in bad faith. 

Similarly, reference conditions are not defmed by rule or statute, and the agency 
determined that the relevant reference conditions were those found in the Blounts Creek system. 
Blounts Creek is a dynamic system that can be affected by many environmental factors. The 
agency's determination that the relevant reference conditions are those found in the Blounts 
Creek system and similar systems falls within the knowledge and expertise of agency 
representatives who made this decision and is entitled to deference. In addition, there is no 
evidence that this decision was made in bad faith. 

The Department determined that, while certain existing and indigenous fish species, 
organisms, and macro invertebrates may migrate to different portions of Blounts Creek, or further 
downstream, discharge as set forth in the permit would not preClude this ecosystem's ability to 
support and maintain a balanced and indigenous community of organisms having species 
composition, diversity, population densities, and functional organization similar to that of 
conditions within the overall Blounts Creek ecosystem. 

The predicted potential impact of discharge on benthic macroinvertebrates and fish 
communities does not violate 15A N.C. Admin. Code 2B .0211. 

Based upon the undisputed facts, Petitioners have produced no evidence to overcome the 
presumption that the agency acted appropriately in issuing the permit, and there is no evidence of 
bad faith on the part of the Respondent. Further, the agency's decision was not clearly erroneous 
or inconsistent with applicable rules and regulations. 

There is no genuine issue of material fact, and the Respondent and Respondent
Intervenor's Motions for Summary Judgment are granted. The Petitioners' Motion for Summary 
Judgment is denied. 





B. Respondent Ensured Compliance with pH Water Quality Standards 

The pH water quality standard requires that the pH level "be normal for the waters in the 
area, which generally shall range between 6.0 and 9.0 except that swamp waters may have a pH 
as low as 4.3 if it is the result of natural conditions." lSA N.C. Admin. Code 2B.0211 (14). 

The pH level of Blounts Creek near the two discharge locations was generally in a range 
between 4.0-5.5. Effluent pH limitations were included in the draft permit, and following the 
public hearing and based on public input, Respondent set the effluent pH limit range of 5.5-8.5. 
The predicted elevation in Blounts Creek pH levels with the allowable discharge was in a range 
of6.3-6.9. 

Both the discharge pH levels and predicted pH levels in Blounts Creek are within the 
allowable ranges set forth by rule. The predicted potential change does not violate state water 
quality standards. 

Based upon the undisputed facts, Petitioners have produced no evidence to overcome the 
presumption that the agency acted appropriately in issuing the pennit, and there is no evidence of 
bad faith on the part of the Respondent. Further, the agency's decision was not clearly erroneous 
or inconsistent with applicable rules and regulations. 

There is no genuine issue of material fact, and the Respondent and Respondent
Intervenor's Motions for Summary Judgment are granted. The Petitioners' Motion for Summary 
Judgment is denied. 

C. Respondent Protected Existing Uses 

North Carolina's anti-degredation policy provides in relevant part that "existing uses ... 
and the water quality to protect such uses shall be protected by properly classifying surface 
waters and having standards sufficient to protect these uses." 15A N.C. Admin. Code 2B 
.0201(b). 

Existing uses are those ''uses actually attained in the water body, in a significant and not 
incidental manner ... whether or not they are included in the water quality standards, which 
either have been actually available to the public or are uses deemed attainable .... " 15A N.C. 
Admin. Code 2B .0202 (30). Such uses are "deemed attainable if they can be achieved by the 
imposition of effluent limits and cost-effective and reasonable best management practices .... " 
15A N.C. Adrrlin. Code 2B .0202 (30). 

Based upon the undisputed facts, Petitioners have produced no evidence to overcome the 
preswnption that the agency acted appropriately in issuing the permit, and there is no evidence of 
bad faith on the part of the Respondent. Further, the agency's decision was not clearly erroneous 
or inconsistent with applicable rules and regulations. 





There is no genuine issue of material fact, and the Respondent and Respondent
Intervenor's Motions for Summary Judgment are granted. The Petitioners' Motion for Summary 
Judgment is denied. 

D. Re-opener Provision 

The permit issued to the Respondent-Intervenor allows the Respondent to re-open and 
modify the permit if water quality standards are threatened or other monitored data cause 
concern. Even if Petitioner provided evidence of specific and particularized potential violations 
of water quality standards, the re-opener provision assures reasonable compliance with those 
standards. 

Based upon the undisputed facts, Petitioners have produced no evidence to overcome the 
presumption that the agency acted appropriately in issuing the permit, and there is no evidence of 
bad faith on the part of the Respondent. Further, the agency's decision was not clearly erroneous 
or inconsistent with applicable rules and regulations. 

There is no genuine issue of material fact, and the Respondent and Respondent
Intervenor's Motions for Summary Judgment are granted. 

CONCLUSION 

There is no evidence that Petitioners' rights have been substantially prejudiced, or that 
Respondent exceeded its authority or jurisdiction, acted erroneously, failed to use proper 
procedure, acted arbitrarily or capriciously, or failed to act as required by law or rule. 

For the reasons discussed herein, there is no genuine issue as to any material fact. 
Respondent's Motion for Summary Judgment is allowed; Respondent-Intervenor's Motion for 
Summary Judgment is allowed. Petitioners' Motion for Summary Judgment is denied, and 
Petitioners are not entitled to the relief requested in the petition. 

NOTICE 

This is a Final Decision issued under the authority of N.C. Gen. Stat. § 150B-34. 

Under the provisions of N.C. Gen. Stat. § 150B-45, any party wishing to appeal the fmal 
decision of the Administrative Law Judge must file a Petition for Judicial Review in the Superior 
Court of the county where the party resides, or in the case of a person residing outside the State, 
the county where the contested case which resulted in the fmal decision was filed. The appealing 
party must iiJe the petition within 30 days after being served with a written copy of the 
Administrative Law Judge's Final Decision. In conformity with the Office of Administrative 
Hearings' Rule 26 N.C. Admin. Code 03.0102, and the Rules of Civil Procedure, N.C. General 
Statute lA-1, Article 2, this Final Decision was served on the parties the date it was placed in 
the mail as indicated by the date on the Certificate of Service attached to this Final 





Decision. N.C. Gen. Stat. §150B-46 describes the contents of the Petition and requires service of 
the Petition on all parties. Under N.C. Gen. Stat. § 150B-4 7, the Office of Administrative Hearings 
is required to file the official record in the contested case with the Clerk of Superior Court within 
30 days of receipt of the Petition for Judicial Review. Consequently, a copy of the Petition for 
Judicial Review must be sent to the Office of Administrative Hearings at the time the appeal is 
initiated in order to ensure the timely filing of the record. 

Z Tt""" 
This the 0 day ofMaich, 2015. 

~rg~r~ 
Administrative Law Judge 





On this date mailed to: 

Geoffrey R Gisler 
Southern Environmental Law Center 
601 W. Rosemary St., Ste. 220 
Chapel Hill NC 27516-2356 

George W. House 
Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P. 
PO Box 26000 
Greensboro, NC 27420-6000 

John A Payne 
Assistant Attorney General, NC Department of Justice 
9001 Mail Service Center 
Raleigh NC 27699-9091-

This the 20th day of March, 2015. 





STATE OF NORTH CAROLINA 
FILED 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

COUNTY OF WAKE 13 cvs 015906 
14 cvs 007436 
14 cvs 009199 ZU!5 HAR 2b A II: DO 

NORTH CAROLINA COASTARv ) 
FEDERATION, CAPE FEAR RtVER-··~····-.. ·y-"""'"· .. -~~-
WATCH, PENDERWATCH and ) 
CONSERVANCY, and SIERRA CLUB, ) 

Petitioners, 

VS. 

N.C. DEPARTMENT OF 
ENVIRONMENT AND NATURAL 
RESOURCES, DIVISION OF AIR 
QUALITY; and CAROLINAS CEMENT 
COMPANYLLC, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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FINAL ORDER AND JUDGMENT ON 
PETITIONS FOR .JUDICIAL REVIEW 

This matter carne on for hearing on December 4, 2014, before the Honorable G. Bryan 

Collins, Superior Court Judge presiding, on the Petitions for Judicial Review filed by Petitioners 

North Carolina Coastal Federation, Cape Fear River Watch, Penderwatch and Conservancy, and 

Sierra Club in these consolidated cases. Having considered the Petitions for Judicial Review, the 

briefs filed by the parties, the complete official record in each of these consolidated cases, and 

the oral argument of counsel for the parties, the Court hereby AFFIRMS the final decisions in 

these consolidated cases, denies the Petitions for Judicial Review in these cases, and enters the 

following: 

Procedural History 

I. Following the issuance of Air Quality Permit No. 07300R09 (the "R09 Permit") 





to Carolinas Cement Company LLC ("Carolinas Cement") on February 29, 2012, Petitioners 

filed a petition for a contested case hearing with the North Carolina Office of Administrative 

Hearings ("OAH") on April27, 2012 (OAH Docket No. 12 EHR 02850). The petition names as 

respondent the North Carolina Department of Environment and Natural Resources, Division of 

Air Quality ("DAQ"). On May 8, 2012, Administrative Law Judge Beecher R. Gray entered an 

order allowing Carolinas Cement to intervene in that contested case. On July 24, 2012, Judge 

Gray granted a motion to dismiss certain of Petitioners' claims ("the Quarry Claims"). 

Following a year-long discovery period, Judge Gray heard and considered cross-motions for 

summary judgment. On September 23, 2013, Judge Gray entered a decision granting the 

summary judgment motions ofDAQ and Carolinas Cement. Judge Gray concluded that DAQ 

and Carolinas Cement were entitled to summary judgment on all of the Petitioners' remaining 

claims because there was no genuine issue of material fact as to whether Petitioners were 

substantially prejudiced by any purported agency error. 

2. In accordance with the version of the North Carolina Administrative Procedure 

Act ("APA") applicable at that time, Petitioners filed exceptions with the North Carolina 

Environmental Management Commission ("EMC") to Judge Gray's decisions relating to the R09 

Permit. On May 8, 2014, the EMC, acting through its Special Air Permits Appeals Committee, 

adopted the decisions of Judge Gray and issued a Final Agency Decision in favor of DAQ and 

Carolinas Cement and against Petitioners (EMC Docket No. 12 EHR 02850). On June 9, 2014, 

Petitioners filed with this Court a Petition for Judicial Review of that Final Agency Decision 

(Wake County Superior Court, Docket No. 14 CVS 007436). 

3. On June 21, 2013, DAQ made certain technical modifications to the R09 Permit 

and issued the modified permit, Air Quality Permit No. 07300R10 ("the RlO Permit"), to 
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Carolinas Cement. On August 5, 2013, Petitioners filed a petition for contested case hearing 

challenging the issuance of the modified permit (OAH Docket No. 13 EHR 16148). On 

September 4, 2013, Carolinas Cement was granted leave to intervene. On November 4, 2013, 

Judge Gray issued a Final Decision dismissing Petitioners' Quarry Claims and granting summary 

judgment in favor of DAQ and Carolinas Cement and against Petitioners on all remaining 

claims. As a result of changes in the APA, Judge Gray's decision is the Final Decision in that 

proceeding. On December 4, 2013, Petitioners filed with this Court a Petition for Judicial 

Review of that Final Decision (Wake County Superior Court, Docket No. 13 CVS 015906). 

4. On August 29, 2013, DAQ made certain additional modifications to the air permit 

and issued the further-modified permit, Air Quality Permit No. 07300R11 ("the R11 Permit"), to 

Carolinas Cement. On September 18, 2013, Petitioners filed a petition for contested case hearing 

challenging the issuance of the further-modified permit (OAH Docket No. 13 EHR 17906). On 

October 7, 2013, Carolinas Cement was granted leave to intervene. On July 1, 2014, 

Administrative Law Judge J. Randolph Ward granted summary judgment in favor of DAQ and 

Carolinas Cement and against Petitioners on all claims. Judge Ward's Final Decision states that 

summary judgment on all of Petitioners' claims is appropriate on grounds of collateral estoppel. 

On July 15, 2014, Petitioners filed a Petition for Judicial Review of that Final Decision (Wake 

County Superior Court, Docket No. 14 CVS 009199). 

5. Before the Wake County Superior Court, Petitioners and Respondents DAQ and 

Carolinas Cement jointly moved to consolidate the three petitions for judicial review relating to 

the R09, RIO, and Rll Permits. That joint motion was granted by order of July 17,2014. 

Issues Raised by the Petitions 

6. In their briefing before this Court with respect to the consolidated petitions for 

3 





judicial review, Petitioners set out the following issues: (a) Whether Petitioners' Quarry Claims 

were appropriately dismissed; (b) Whether summary judgment was properly granted in favor of 

DAQ and Carolinas Cement with respect to all remaining claims; (c) With respect to the Rll 

Permit (Wake County Superior Court, Docket No. 14 CVS 009199), whether Judge Ward 

properly concluded that Petitioners' claims were barred by the doctrine of collateral estoppel; 

and (d) With respect to the Rl 0 Permit (Wake County Superior Court, Docket No. 13 CVS 

015906), whether the EMC erred in referring to the R10 Permit as being a "modification" of the 

R09 Permit. 

Standard of Review 

7. The applicable versions ofthe APA that govern these petitions for judicial review 

expressly authorize the agency (in the case of the R09 Permit) and the administrative law judge 

(in the case of the RIO and Rll Permits) to grant summary judgment when appropriate. See 

N.C. Gen. Stat. § 150B-36(d) (2009) (applicable to R09 Permit contested case); N.C. Gen. Stat. § 

150B-34(e) (2013) (applicable to RIO and Rll Permits). The standard for granting summary 

judgment is well established. The granting of summary judgment is appropriate if "the 

pleadings, depositions, answers to interrogatories, and admissions on file, together with 

affidavits, if any, show that there is no genuine issue as to any material fact and that any party is 

entitled to judgment as a matter of law." N.C.R. Civ. P. 56(c). 

8. The APA expressly authorizes the administrative law judge to rule on all 

prehearing motions authorized by the North Carolina Rules of Civil Procedure, such as a motion 

under N.C.R. Civ.12(b)(6) to dismiss for failure to state a claim upon which relief may be 

granted. N.C. Gen. Stat.§ 150B-33(b)(3a). Motions pursuant to Rule 12(b)(6) should only be 

granted when "(1) the complaint on its face reveals that no law supports the plaintiffs claim; (2) 
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the complaint on its face reveals the absence of facts sufficient to make a good claim; or (3) the 

complaint discloses some fact that necessarily defeats the plaintiff's claim." Newberne v. Dep 't 

ofCrime Control & Pub. Safety, 359 N.C. 782, 784,618 S.E.2d 201,204 (2005) (citation 

omitted). Under the APA, when a petitioner fails to state facts tending to establish that an 

agency acted improperly, OAH fails to acquire jurisdiction over those claims. N.C. Gen. Stat. § 

150B-23(a); Aldridge v. Dep 't of Env't & Natural Res., 98 EHR 0665, 13 N.C. Reg. 617, 619 

(N.C. Office of Admin. Hearings 1998). Thus, when claims set out in a contested case petition 

fail to state a claim under N.C.R. Civ. P. 12(b)(6), those claims must also be dismissed under 

N.C.R Civ. P. 12(b)(l) forlackofsubjectmatterjurisdiction. Aldridge, 98 EHR0665, 13 N.C. 

Reg. at 619-20. When hearing a motion to dismiss, the court may consider documents 

referenced in the complaint. Oberlin Capital, L.P. v. Slavin, 147 N.C. App. 52, 60, 554 S.E.2d 

840, 84 7 (200 1 ). Here, each of the contested case petitions expressly reference the air quality 

permit being challenged. 

9. With regard to the errors asserted by Petitioners regarding the final decisions in 

the three contested cases, this Court reviews all of the alleged errors using the de novo standard 

ofreview. N.C. Gen. Stat.§ 150B-51(c). 

Conclusions of Law 

10. In all three of these contested case proceedings, final decisions were appropriately 

granted in favor ofDAQ and Carolinas Cement and against Petitioners. First, Petitioners' 

Quarry Claims fail to state a claim upon which relief can be granted. Second, summary 

judgment is appropriate with respect to all remaining claims. 1 

1 The Court also notes that Petitioners have abandoned their claims with respect to emission limits for total 
hydrocarbons. See, e.g., Petitioners' Br. in Response to Summary Judgment Motion (June 19, 2013) (OAH Docket 
No. 12 EHR 02850). 
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Quarry Claims 

11. Petitioners' Quarry Claims fail to state claims upon which relief can be granted 

and therefore should be dismissed under Rules 12(b)(6), (b)(l), and 12(c) ofthe Rules of Civil 

Procedure. Petitioners contend that DAQ should have considered potential future quarry areas 

that were not included in the air permit application. A fundamental flaw exists with respect to 

the Petitioners' Quarry Claims. The R09 Permit, the RIO Permit, and the Rll Permit each 

specifically provides: 

[I]fthe facility chooses to utilize limestone from a quarry different than 
represented in [the permit application], the Permittee shall apply for a 
modification of this air quality permit. 

See EMC Docket No. 12 EHR 02850, III.c., Ex. A at 539; OAH Record of 13 EHR 16148, Air 

Quality Permit No. 07300Rl0 (June 21, 2013), at 88; OAH Record of 13 EHR 17906, Air 

Quality Permit No. 07300R11 (Aug. 29, 2013), at 89. Each of Petitioners' petitions for contested 

case hearing includes a copy of the version of the air quality permit that Petitioners challenge, 

and Petitioners expressly reference the versions of the permit by permit number. Accordingly, 

the air permit may appropriately be considered in determining whether Petitioners' Quarry 

Claims state a claim on which relief may be granted. In light of the language of the permits, 

Petitioners' Quarry Claims do not state a claim for relief. Newberne, 359 N.C. at 784, 618 

S.E.2d at 204 (dismissal appropriate when pleadings disclose some fact that necessarily defeats 

petitioner's claim). Having considered Petitioners' allegations and the Quarry Claims in the 

light most favorable to Petitioners, the Quarry Claims are and should be dismissed. 

Substantial Prejudice 

12. To prevail in these contested cases, Petitioners must establish that they have been 

or would be substantially prejudiced due to an error by DAQ in issuing the air permit. 
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Petitioners had ample time and opportunity to conduct discovery in an effort to establish the 

elements of their claims. In fact, the discovery period in 12 EHR 02850 (R09 contested case) 

was over a year. Upon consideration of the Petitions for Judicial Review, the complete record, 

including without limitation, depositions, answers to interrogatories, admissions on file, and 

affidavits, as well as the briefs and arguments of counsel, there is no genuine issue of material 

fact regarding the issue of whether Petitioners are or will be substantially prejudiced by the 

agency's actions, and DAQ and Carolinas Cement are entitled to judgment as a matter oflaw on 

all remaining claims. 

13. Carolinas Cement presented undisputed evidence that Petitioners will not be 

substantially prejudiced as a result of any purported error by the agency. See, e.g., EMC Docket 

No. 12 EHR 02850, IV.h., Ex 3 (Expert Report of Richard C. Pleus), at 1275; OAH Record of 13 

EHR 17906, Preliminary Determination for Permit No. 07300Rll, at 42; EMC Docket No. 12 

EHR 02850, III.c., Ex C (PSD Preliminary Review for Permit No. 07300R09), at 655. 

Petitioners failed to provide any evidence to rebut the evidence produced by Carolinas Cement 

on this issue. 

14. Petitioners failed to produce evidence sufficient to raise a genuine issue as to 

whether they would be substantially prejudiced by DAQ's alleged errors associated with 

issuance of the air permit in this case. As a result, DAQ and Carolinas Cement are entitled to 

judgment as a matter of law. 

Collateral Estoppel - Rll Contested Case 

15. In their Petition for Judicial Review in case 14 CVS 009199, Petitioners assert 

that Judge Ward erred in granting summary judgment with respect to Petitioners' challenges to 

the Rll Permit, because- Petitioners contend the doctrine of collateral estoppel is not 
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applicable. Petitioners' Br. in Support of Petition for Judicial Review at 30-33. This assertion 

lacks merit. First, Petitioners' arguments relating to collateral estoppel are immaterial. As 

discussed above, Petitioners' Quarry Claims in all three of these petitions fail to state a claim 

upon which relief can be granted. Also as discussed above, DAQ and Carolinas Cement are 

entitled to summary judgment on all remaining claims in each of these three contested cases, 

given the undisputed evidence that Petitioners have not suffered substantial prejudice as a result 

of any purported agency error. Accordingly, it is appropriate to issue a final agency decision in 

favor of DAQ and Carolinas Cement and against Petitioners without turning to the doctrine of 

collateral estoppel. Second, a final judgment granting summary judgment, as well as a dismissal 

under Rule 12(b)(6), gives rise to issue preclusion. Green v. Dixon, 137 N.C. App. 305,310, 528 

S.E.2d 51, 55, ajf'dper curiam, 352 N.C. 666, 535 S.E.2d 356 (2000); Hill v. West, 189 N.C. 

App. 194, 657 S.E.2d 698 (2008). In their challenge to the Rll Permit, Petitioners essentially 

( 1) make the same Quarry Claims and (2) rely on the same evidence of substantial prejudice as 

they did in the R09 and Rl 0 contested cases. The final decisions in the R09 and Rl 0 contested 

cases give rise to collateral estoppel in the Rll contested case. 

16. The authority cited by Petitioners does not support Petitioners' arguments with 

respect to collateral estoppel. See Petitioners' Br. in Support of Petition for Judicial Review at 

30-33 (and cases cited therein). When an action is dismissed for lack of subject matter 

jurisdiction, that dismissal does not preclude the plaintiff from re-filing the action in a court with 

subject matter jurisdiction. That, however, is vastly different from the situation here where a 

final judgment was rendered against Petitioners as a result of their failure to come forward with 

evidence of substantial prejudice, and Petitioners then re-file comparable claims in the same 

forum and rely on the same evidence of harm that was found to be inadequate in the prior final 
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decisions. 

EMC's citation to 15A N.C.A.C. 2Q.0309(f) in the R09 Contested Case 

17. The EMC's Final Agency Decision with respect to the R09 Permit states: "Under 

15A N.C.A.C. 2Q.0309(f) Petitioners can only challenge the Rl 0 Permit and/or the Rll permit 

to the extent that these permits modify the prior Pennit. Therefore, the challenged terms of the 

Permit are not moot .... " Final Agency Decision (EMC Docket No. 12 EHR 02850) (filed May 

8, 20 14). The EMC's rule, ISA N.C.A.C. 2Q.0309(f), in tum, states: "When a pennit is 

modified, the proceedings shall affect only those parts of the permit being modified." Petitioners 

assert in the petition for judicial review with respect to the R09 Permit (Wake County Superior 

Court, Docket No. 14 CVS 007436) that the above-quoted statement in the EMC's Final Agency 

Decision is in error. Petitioners' Br. in Support of Petition for Judicial Review at 33-34. This 

argument by Petitioners lacks merit. First, this statement by the EMC was in the context of the 

EMC's ruling that the issuance of the RIO Permit does not moot Petitioners' challenges to the 

R09 Permit. Petitioners themselves argued to the EMC that the issuance of the RIO Permit does 

not moot Petitioners' challenges to the R09 Permit. Petitioners have not filed exceptions on the 

issue of mootness nor is such an argument set out in the petition for judicial review or in 

Petitioners' briefs to this Court. The EMC's statement quoted above is not relevant or material 

to any portions of the EMC's decision that Petitioners do challenge (i.e., granting summary 

judgment on the issue of substantial prejudice and the dismissal of Petitioners' Quarry Claims). 

Second, Petitioners' attack on the above-quoted statement of the EMC concerns the application 

of an administrative regulation drafted by the EMC. The EMC's construction and interpretation 

of its own administrative regulation is entitled to deference. See Jones v. Keller, 364 N.C. 249, 

255, 698 S.E.2d 49, 54-55 (2010). Petitioners have failed to demonstrate how this interpretation 
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of the EMC's own regulation is in error. Moreover, as set out above, the construction of this 

EMC regulation has no bearing on the claims that Petitioners are asserting in their petition for 

judicial review with respect to the R09 Permit. 

18. The Final Agency Decision of the Environmental Management Commission in 

EMC Docket No. 12 EHR 02850, the Final Decision of Judge Gray in OAH Docket No. 13 EHR 

16148, and the Final Decision of Judge Ward in OAH Docket No. 13 EHR 17906 are affirmed 

by this Court and incorporated herein by reference. The petitions for judicial review from each 

of those contested case proceedings are denied. 

WHEREFORE, IT IS HEREBY ORDERED AND DECREED THAT Petitioners' 

Quarry Claims in each of these consolidated petitions for judicial review were properly 

dismissed in accordance with N.C.R. Civ. P. 12(b)(l), (b)(6), (c) and that summary judgment 

was properly granted in favor ofDAQ and Carolinas Cement with respect to Petitioners' 

remaining claims in each of these contested cases pursuant to N.C.R. Civ. P. 56. Accordingly, 

each of the final decisions in the petitions for judicial review is hereby affirmed, and each of 

these petitions for judicial review is denied. 

This the d 51 
I" day of March, 201 ~ . . . 

The Ho able ~s 
Superio Court Judge presiding 
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CERTIFICATE OF SERVICE 

The undersigned attorney for Carolina Cement Company, LLC hereby certifies 
that on this day the foregoing Final Order and Judgment on Petitions for Judicial Review was 
served upon the parties in this action by depositing a copy thereof in the United States mail, 
postage prepaid and addressed as follows: 

Geoffrey R. Gisler 
Gudrun Thompson 
Myra Dean Blake 
Southern Environmental Law Center 
601 W. Rosemary St.; Suite 220 
Chapel Hill, NC 27516-2356 
Attorneys for Petitioners 

Amy L. Bircher 
Special Deputy Attorney General 
Marc Bernstein 
Special Deputy Attorney General 
Scott Conklin 
Assistant Attorney General 
N.C. Dept. of Justice 
114 West Edenton Street 
Raleigh, NC 27603 
Attorneys for Respondent NC DENR 

Stanford D. Baird 
James L. Joyce 
K&L Gates, LLP 
4350 Lassiter at North Hills Avenue- Suite 300 
Raleigh, NC 27609 
Counsel for Respondent Carolinas Cement Company, LLC 

This the UIJ"'aay of March, 2015. 

~~6.~~~s. 
Christopher G. Browning, Jr. w{ p1-V~ ~~ 

~· ;,u~ft;lU 





Rubini, Suzanne 

From: HicksWhite, Javoyne REDACTED 
Sent: Tuesday, April 28, 2015 2:22 PM 
To: Wilkes, Mary; Jenkins, Brandi 
Cc: 
Subject: 

Tommelleo, Nancy; Rubini, Suzanne; Sawyer, Bonnie; Beverly, Brenda 
RE: SELC request for meeting with Ms. McTeer Toney 

Thanks for the heads up Mary. 

Javoyne Hicks White: Chief of Staff: U.S. Environmental Protection Agency 
Region 4i61 Forsyth Street, SW iAtlanta, GA 30303 
Voice: 404-562-8357:Fax:404-562-9961 :Email: hickswhite.javoyne@epa.gov 

£AKTH DAY 2015 
Ul .1.~wmwn 

From: Wilkes, Mary 
Sent: Tuesday, April 28, 2015 11:01 AM 
To: HicksWhite, Javoyne; Jenkins, Brandi 
Cc: Tommelleo, Nancy; Rubini, Suzanne; Sawyer, Bonnie; Beverly, Brenda 
Subject: FW: SELC request for meeting with Ms. McTeer Toney 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Monday, April27, 2015 3:51PM 
To: Beverly, Brenda 

Tnformatiot1 Redacted pursuant to 
5 U.S.C. Section 552 (b)(5), ExemptionS, 
Privileged Inter/Intra Agency Document. .. 

SpecificPrivilege: -AfW~ Cit Yl "t-Pruu (~ e 
f)-e. (, b ve ~ Tbc..e:.fs 

Cc: Derb Carter; Gudrun Thompson; Myra Blake; John Suttles; Mancusi-Ungaro, Philip; Sawyer, Bonnie; Rubini, Suzanne; 

Farmer, Alan 
Subject: SELC request for meeting with Ms. McTeer Toney 

Ms. Beverly, 
1 write to request a meeting with Ms. McTeer Toney to discuss recent developments in North Carolina related to public 
)articipation requirements under the Clean Air Act and Clean Water Act, specifically dealing with access to judicial 
·eview. 1 have attached a meeting request form and two court decisions that are referenced in the request form. Please 
et me know if there is any additional information I need to provide to facilitate a meeting. 

·hank you, 
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Geoffrey R. Gisler 
Senior Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: {919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Rubini, Suzanne REDAC'TED Informati~n Redacted pursuant to 
5 U:~.C. Section 552 (b)(5), Exemption 5 
nf"''lii!!!JUIInj. 1J j • ' 

From: 
Iiiii ::: tt llgCHCj f50CU1Jiei1t 

Sawyer, Bonnie SpecificPrivilegc: Af{c;·~~~S,_~~rK PRK//At:i 
Wednesday, July 16, 2014 3:55PM Pi_ (,I;f_r~J.-T-t!Vt!. f?'1?C-F1j Sent: 

To: Rubini, Suzanne; Schwartz, Paul; Ghosh, Mita 
Subject: FW: Update regarding NC PSD permitting -substantial prejudice 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Wednesday, July 16, 2014 3:35 PM 
To: Sawyer, Bonnie 

Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 

We appealed the third case to the superior court yesterday and filed a joint motion to co'nsolidate the three cases 
today. We expect to brief our appeal of the AU's decision in late August/early September with a hearing likely to be in 
November or December. 

The bill proposing to define substantial prejudice as a violation of a NAAQS has not been taken up by the House. We 
expect the legislature to be in session for the next few weeks and will be watching for any action on the bill. 

Please let me know if you have any questions or would like any additional information. Thanks, 
Geoff 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
60 I W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. lf 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
;ent: Wednesday, June 11, 2014 2:39 PM 
ro: Geoff Gisler 
iubject: RE: Update regarding NC PSD permitting - substantial prejudice 
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Geoff- Some more status questions. Has SELC filed an appeal? If you have, can you please give me an update on the 
timeframe for next steps? Also, has SELC been involved in any recent discussions with DENR concerning this case? Thank 
you 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Wednesday, June 04, 2014 11:20 AM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 
I should have sent you an update. It passed late Thursday. Here is the link to the bill's status on the NCGA website. It 
has been referred to the House Committee on Regulatory Reform. It will then go to the Judiciary Committee. I will let 
you know if we receive any information about its progress in the House. Thanks, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, June 04, 2014 9:55AM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff, Did this pass the Senate? I was trying to find out on the internet but couldn't find it. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, May 29, 2014 2:16 PM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 
The bill has passed the second reading in the Senate and is expected to receive final approval in the Senate today. It will 
then go to the House. We do not yet know what the House plans to do with the bill. 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Thursday, May 29, 2014 2:05 PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Geoff- Do you have any update on the status of this bill? 

Bonnie Sawyer 
Associate Regional Counsel 
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EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error,· please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 20, 2014 3:52PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie and Suzanne, 
I'm writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 
relates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
Carolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
codify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
of the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
challenging an air permitting decision, in a new section (el) of N.C. Gen. Stat.§ 1508-23. The new section would state 
that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.5 1ncrement Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.s pollution-and therefore 
should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54AM 
To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

rhanks Geoff for sending the information. 

:rom: Geoff Gisler <ggisler@selcnc.org> 
ent: Tuesday, May 13, 2014 3:20 PM 
o: Rubini, Suzanne; Sawyer, Bonnie 
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Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 

I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
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ot the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967- I 450 
F: (9 I 9) 929-942 I 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(..~) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. ffyou have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 

5 





Rubini, Suzanne 

From: 

Sent 
To: 
Cc: 

Rubini, Suzanne 
Friday, May 16, 2014 9:58 AM 
Sawyer, Bonnie; Ghosh, Mita 
Schwartz, Paul; Suzanne Rubini 

REDACTED 

Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

OK, Mita and I will talk with Mary about next steps. 
Suzanne G. Rubini, Chief 
Office of Air, Pesticides, Toxics Legal Support 
Office of Environmental Accountability 
EPA, R4 
404-562-9674 

From: Sawyer, Bonnie 
Sent: Friday, May 16, 2014 9:56AM 
To: Rubini, Suzanne 
Cc: Schwartz, Paul 
c:uhiort~ r.w: Update regarding NC PSD permitting- substantial prejudice 

t-rom: l:ieorr l:iiSJer <ggisler@selcnc.org> 
Sent: Tuesday, May 13, 2014 3:20PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
iubject: RE: Update regarding NC PSD permitting- substantial prejudice 

;uzanne and Bonnie, 

Information Redacted nursuant to 
sy.~.c. S~ctlot15S2 (b)(S); Ex_~:mption 5, 
Pnvd~":_:t:!d lntcr/1!'ltrttA~~tJey J:Jm!ument 

Specific Privilege· Atfo ~ l;Jo rk Pn:Jdk 
l>i.tt ~ uet> nc.s.$:5" 

've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
1ermit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
he Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
ubstantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
; the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
etitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
uthorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
·ere sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
!jury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
1ank you for your time and attention to this issue. Please let me know if you have any questions. 

eoff 

·om: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
mt: Tuesday, April 01, 2014 4:11PM 
1: Sawyer, Bonnie; Geoff Gisler 
:: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
1bject: RE: Update regarding NC PSD permitting - substantial prejudice 
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Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 

I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
)e able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
:ounsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
>ollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
he committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
1ermit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
howing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
ubstantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
APAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

he State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
f Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
!ach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Junsel; and the Directors of the Air, Pesticides, and Toxics Management Division and the Water Protection 
vision. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
terpretation of state law that violates minimum federal requirements. 

~ase do not hesitate to contact me if I can provide any additional information. 
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Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southem Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Rubini, Suzanne 

From: Gettle, Jeaneanne REDACIED 
Sent: Tuesday, May 20, 2014 4:41 PM 
To: Rubini, Suzanne; Kemker, Carol 
Cc: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Suzanne, 

Are you going to come over to the State and Local meeting. I could talk there. 

jmg 

From: Rubini, Suzanne 
Sent: Tuesday, May 20, 2014 4:39 PM 
To: Gettle, Jeaneanne; Kemker, Carol 
Cc: Sawyer, Bonnie 
Subject: FW: Update regarding NC PSD permitting- substantial prejudice 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
;ent: Tuesday, May 20, 2014 4:04 PM 
ro: Sawyer, Bonnie; Rubini, Suzanne 

Information Redacted pursuant t? 
5 u.s.c. Scctlon552 (b)(S), Exemptton 5, 
Privileged I nter/1 ntra A gene Documenh 1 

f/:<l telrl-f't7 uu~e... 
SpecificPrivilegPeb . er-A-fiiJt. ~(bc£SS {>n ~( 1-R!J~ 

:c: Gudrun Thompson; John Suttles; Myra Blake 
;ubject: RE: Update regarding NC PSD permitting - substantial prejudice 

>annie and Suzanne, 
need to make a slight correction, the new language regarding substantial prejudice would be inserted into the North 
arolina Air Pollution Control Act, N.C. Gen. Stat.§ 143-215.108, not the Administrative Procedure Act. Thanks, 
eoff 

rom: Geoff Gisler 
ent: Tuesday, May 20, 2014 3:52 PM 
t>: 'Sawyer, Bonnie'; Rubini, Suzanne 
c: Gudrun Thompson; John Suttles; Myra Blake 
Jbject: RE: Update regarding NC PSD permitting - substantial prejudice 

mnie and Suzanne, 

·--···-----------··------------

1 writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 
lates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
rolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
~ify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
11Jenging an air permitting decision, in a new section (e1) of N.C. Gen. Stat.§ 1508-23. The new section would state 
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that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceed a nee of 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.5 1ncrement Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.5 pollution-and therefore 
should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawver.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54AM 
To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

fhanks Geoff for sending the information. 

=rom: Geoff Gisler <ggisler@selcnc.org> 
ient: Tuesday, May 13,2014 3:20PM 
ro: Rubini, Suzanne; Sawyer, Bonnie 
:c: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
iubject: RE: Update regarding NC PSD permitting- substantial prejudice 

uzanne and Bonnie, 
ve attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
ermit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
1e Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
~bstantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 

etitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
~thorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
·ere sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
jury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
1ank you for your time and attention to this issue. Please let me know if you have any questions. 

eoff 

·om: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
mt: Tuesday, April 01, 2014 4:11PM 
t: Sawyer, Bonnie; Geoff Gisler 
:: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 

-··-----·-·~-----~·~-----~-·-··-·-·---·---·--

1bject: RE: Update regarding NC PSD permitting - substantial prejudice 
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Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 
Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

rwo exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
:he SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
)e able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
:ounsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
>ollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
he committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
>ermit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
howing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
ubstantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
.APAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

·he State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each ofthe Department 
,f Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
each and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
ounsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
'ivision. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
1terpretation of state law that violates minimum federal requirements. 

lease do not hesitate to contact me if I can provide any additional information. 
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Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www .SouthernEn vironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Rubini, Suzanne 

From: 
Sent: 
To: 

Tommelleo, Nancy 

Tuesday, May 20, 2014 5:23 PM. 
Rubini, Suzanne 

REDACTED 

Subject: RE: Update regarding NC PSD permitting -substantial prejudice 

United States Environmental Protection Agency 
Region 4 
61 Forsyth Street, S. W. 
Atlanta, Georgia 30303 

tel: 404.562.9571 
fax: 404.562.9663 
tommelleo.nancy@epa.gov 

Information Redacted pursuant to 
5 U.S.C. Section552 (b)(S), Exemption 5, 
Privileged 1\)ter/lntra Agency Doc,nt d~ 

S peci fie Privilege: fltlvf71~/M d- rtl 
prntt ~ 

]Jz}Jifl.r'iw~ pro t45. 

Confidentiality Notice: This communication is being sent to you by an attorney and is intended only for the individual(s) 
or entity(s) to whom or to which it is addressed. This communication may contain information that is proprietary, 
privileged, enforcement confidential, or otherwise legally exempt from disclosure. If you are not a named addressee, you 
are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of this message. 

From: Rubini, Suzanne 
Sent: Tuesday, May 20, 2014 4:43 PM 
To: Tommelleo, Nancy; Wilkes, Mary 
Cc: Ghosh, Mita 
Subject: FW: Update regarding NC PSD permitting- substantial prejudice 

.. --------·------··---------.~~·-••W .. --·--·-·-·-·--·--~·~>OWMO-MO-•----·~--.... -·---·--··-· 
From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 20, 2014 4:04PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

13onnie and Suzanne, 
need to make a slight correction, the new language regarding substantial prejudice would be inserted into the North 

:arofina Air Pollution Control Act, N.C. Gen. Stat. § 143-215.108, not the Administrative Procedure Act. Thanks, 
1eoff 
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From: Geoff Gisler 
Sent: Tuesday, May 20, 2014 3:52 PM 
To: 'Sawyer, Bonnie'; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie and Suzanne, 
I'm writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 
relates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
Carolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
codify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
of the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
challenging an air permitting decision, in a new section (e1) of N.C. Gen. Stat. § 1SOB-23. The new section would state 
that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PMz.slncrement Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.s pollution-and therefore 
should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54AM 
To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff for sending the information. 

=rom: Geoff Gisler <ggisler@selcnc.org> 
ient: Tuesday, May 13, 2014 3:20 PM 
ro: Rubini, Suzanne; Sawyer, Bonnie 
:c: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
;ubject: RE: Update regarding NC PSD permitting- substantial prejudice 

uzanne and Bonnie, 
ve attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
ermit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
1e Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
Jbstantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
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is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 

petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 

authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 

were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

·-----~--···----.. -----···---·-·---------·--·-.. ·-····--~---···-~·---· .. -·-·-· ....... ··-·-··-·······---·~·-·-----····~~· .. ··--·-··-"~··-"····"-·-·-·· .. ·-·······-··-··-.. ··-··---~-.. --
From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

VIs. Sawyer, 
'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
\merica/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
:arolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
o affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
,f the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 

'ermitting decision. 

wo exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
1e SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
e able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
>unset responded that the party would still be required to show that conducting the analysis would reduce the level of 
Jllution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
e committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
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permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Toxics Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges . .lf 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received.this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Rubini, Suzanne 

From: Schwartz, Paul 
Sent: 
To: 

Tuesday, May 20, 2014 4:45 PM 
Rubini, Suzanne; Ghosh, Mita 

Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

From: Rubini, Suzanne 
Sent: Tuesday, May 20, 2014 4:16 PM 
To: Schwartz, Paul; Ghosh, Mita 

l ~ rmation Redacted pursuant to 

5 u.;C. Section 552 (b)(S), Exemptio~~' 
privileged 1 nter/1 htra Ag~n;;;:;;;;_m /ftt;J_&zf 

Specific Privilege:~~~ :fWe l)toct45 
-e..lc en+ 

Subject: F'N: Update regarding NC PSD permitting - substantial prejudice 

FYI 

·-------
From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 20, 2014 4:04PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie and Suzanne, 

I need to make a slight correction, the new language regarding substantial prejudice would be inserted into the North 
Carolina Air Pollution Control Act, N.C. Gen. Stat. § 143-215.108, not the Administrative Procedure Act. Thanks, 
Geoff 

From: Geoff Gisler 
Sent: Tuesday, May 20, 2014 3:52 PM 
To: 'Sawyer, Bonnie'; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie and Suzanne, 

I'm writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 
relates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
Carolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
:odify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
)f the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
:hallenging an air permitting decision, in a new section (e1) of N.C. Gen. Stat.§ 1508-23. The new section would state 
hat "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of 
1 national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
equired to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

s you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.slncrement Rule. The State 
f North Carolina recently argued that citizen groups would not be harmed by increased PM2.s pollution-and therefore 
lOuld not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
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pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ' s permitting decisions and, 

therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54AM 
To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff for sending the information. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Tuesday, May 13, 2014 3:20 PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

------------------------------ ----·---·--·--·-·-------------
From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

-fi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
he SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

·hanks, 
uzanne 
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From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

)lease do not hesitate to contact me if I can provide any additional information. 

lest regards, 

:Jeoffrey R. Gisler 
:taff Attorney 
outhern Environmental Law Center 
01 W. Rosemary St., Suite 220 
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P: (919) 967-1450 
F: (919) 929-9421 
www. SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Rubini, Suzanne 

From: 
Sent: 
To: 
Cc: 

Rubini, Suzanne 

Tuesday, May 20, 2014 4:43 PM 
Gettle, Jeaneanne; Kemker, Carol 
Sawyer, Bonnie 

REDACTED 

Subject: RE: Update regarding NC PSD permitting -substantial prejudice 

Yes, tomorrow afternoon 

From: Gettle, Jeaneanne 
Sent: Tuesday, May 20, 2014 4:41PM 
To: Rubini, Suzanne; Kemker, Carol 
Cc: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Suzanne, 

Are you going to come over to the State and Local meeting. I could talk there. 

jmg 

From: Rubini, Suzanne 
Sent: Tuesday, May 20, 2014 4:39 PM 
To: Gettle, Jeaneanne; Kemker, Carol 
Cc: Sawyer, Bonnie 
Subject: FW: Update regarding NC PSD permitting- substantial prejudice 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 20, 2014 4:04 PM 
ro: Sawyer, Bonnie; Rubini, Suzanne 
:c: Gudrun Thompson; John Suttles; Myra Blake 

Jnfm·rrwtion Redacted pursuan~to ...... · 
5 u.:~~:C. Section (n)(5), £)iJt:tntJt1oiiS~· 
Pn\'llegco lntcr/lntra hgencyf5ocument. 

Specifici'rivilcge:.tf~*ft-j~~eje.. 
·-----------.. ----------·---·----

iubject: RE: Update regarding NC PSD permitting - substantial prejudice 

:annie and Suzanne, 
need to make a slight correction, the new language regarding substantial prejudice would be inserted into the North 
arolina Air Pollution Control Act, N.C. Gen. Stat. § 143-215.108, not the Administrative Procedure Act. Thanks, 

eoff 

rom: Geoff Gisler 
~nt: Tuesday, May 20, 2014 3:52 PM 
,: 'Sawyer, Bonnie'; Rubini, Suzanne 
:: Gudrun Thompson; John Suttles; Myra Blake 
1bject: RE: Update regarding NC PSD permitting - substantial prejudice 
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Bonnie and Suzanne, 

I'm writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 
relates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
Carolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
codify a portion of DAQ's and Titan America's argument as presented in our case. 1 have attached the relevant section 
of the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
challenging an air permitting decision, in a new section (e1) of N.C. Gen. Stat. § 1508-23. The new section would state 
that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of· 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.5 1ncrement Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.5 pollution-and therefore 
should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54AM 
To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff for sending the information. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Tuesday, May 13, 2014 3:20PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 

·----------

I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
;ubstantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
s the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
>etitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
1uthorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
•ere sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
1jury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
hank you for your time and attention to this issue. Please let me know if you have any questions. 
eoff 
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From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
'\me rica/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
:arolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
.o affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
>f the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
>ermitting decision. 

·wo exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
he SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
e able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
ounsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
ollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
1e committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
::!rmit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
1owing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
1bstantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
\PAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

,eState's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
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reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Toxics Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Rubini, Suzanne 

From: 
Sent: 

To: 

REDACTED 
Sawyer, Bonnie 
Wednesday, May 21, 2014 8:46AM 
Rubini, Suzanne 

Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Information Redacted pursuant to 
5 ,U .. ~.C. Section 552 (b){5), Exemption 5, 
f·nvlleged Inter/intra Agency Docum~nt 

s peci fie Pri vilcge: _jlJf:!!!!JJ?}EJ-::-/.JJork P(tJfn. §t
f) llhtnt-C(-1 cJe. f IOt:tsS 

·-----------------------------From: Rubini, Suzanne 
Sent: Tuesday, May 20, 2014 4:39 PM 
To: Gettle, Jeaneanne; Kemker, Carol 
Cc: Sawyer, Bonnie 

Subject: FW: Update regarding NC PSD permitting- substantial prejudice 

Information Redacted pursuant to 
5 U.S.C. Section 552 (b)(S), Exemption 5, 
Privileged lnterllntraAgency Documen~ 

___________ ::~'::D:t~t,:~~~~ . 
From: Geoff Gisler [mailto:ggisfer@selcnc.org] 
Sent: Tuesday, May 20, 2014 4:04PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

3onnie and Suzanne, 
need to make a slight correction, the new language regarding substantial prejudice would be inserted into the North 

:arolina Air Pollution Control Act, N.C. Gen. Stat.§ 143-215.108, not the Administrative Procedure Act. Thanks, 
1eoff 

---··-------· 
:rom: Geoff Gisler 
ient: Tuesday, May 20, 2014 3:52PM 
·o: 'Sawyer, Bonnie'; Rubini, Suzanne 
:c: Gudrun Thompson; John Suttles; Myra Blake 
ubject: RE: Update regarding NC PSD permitting - substantial prejudice 

Jnnie and Suzanne, 
n writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 
lates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
1rolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
dify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
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of the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
challenging an air permitting decision, in a new section (el) of N.C. Gen. Stat. § 1508-23. The new section would state 
that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.slncrement Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.s pollution-and therefore 
should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

·------·----····-------------·-·---·-.. ··--.. -··--·-------.. -··-·--·--.. -·-----·---------·-·--·--·----------· 
From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54 AM 
To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff for sending the information. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Tuesday, May 13, 2014 3:20PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
>Nere sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
njury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
rhank you for your time and attention to this issue. Please let me know if you have any questions. 

:Jeoff 

------------------~----------·-·----------------------------------------------------------··----·--------------

=rom: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
:ent: Tuesday, April 01, 2014 4:11PM 
·o: Sawyer, Bonnie; Geoff Gisler 
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Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

rhe State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
)f Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
·each and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
:ounsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
)ivision. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
nterpretation of state law that violates minimum federal requirements. 
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Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www. SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Schwartz, Paul REDAcTED 
From: Ghosh, Mita 
Sent: 
To: 

Monday, March 17,2014 12:54 PM 
Giattina, James 

Cc: Schwartz, Paul 
FW': Request from SELC for meeting re: NC permitting issue Subject: 

From: Rubini, Suzanne 
Sent: Monday, March 17, 2014 11:30 AM 

lnfort,~ration Re1acted_ pursuant t? 
SlJ.S.C, St:ctlon 5~~ ~OJ,:.), ExemptlOn 5, 
tp· · ·1,.. el 1, .. ··•/lnt~~~ "''encv Document rl\'1 ... g (J l11<10i1 •~' ·e •,; '-L fk_ • ~ 

. . . /it(bn.~-;C{t~' b'TWl ~L 
SpectficPnvtlege: 1'\~ / n tJ,. d/'1()(}/) 

~l w_~ 1ft. r'lbe£s:S -·n 1 ll.o-

To: Banister, Beverly; Gettle, Jeaneanne; Kemker, Carol 
Cc: Sawyer, Bonnie; Ghosh, Mita 
Subject: Request from SELC for meeting re: NC permitting issue 

lnfonnation Redacted pursuan · 
5 U.S.C. Section SS2 (b)(S), Exem~-'•"·"' ..,, 
Privileged lnter/lmra Agency Document {> 

Specific Privilege: ..!Jft~.Y.A ~ tJ leAf: f~(< r .. !j,f..
De.ll.be.~ e.., en~ t"n•tt l~e..-

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 10:14 AM 
To: Tommelleo, Nancy 
Cc: Rubini, Suzanne 
Subject: FW: Update regarding NC PSD permitting - substantial prejudice 

The email below is from SELC concerning North Carolina administrative proceedings and the interpretation of 

"substantial prejudice" in the PSD permitting context. Please see the last paragraph where SELC requests a 

meeting with the RA, RC and Air and Water DDs. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 





Ms. Sawyer, 

I'm writing to follow up on your conversation with John S~tttes regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 

Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 

to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection Division. 
We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
StatT Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www .SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. {f 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached.files is strictly prohibited. If you have 
received this confidential communication in error, please not!fY the sender immediately by reply email message and 
permanently delete the original message. 
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Pearce, Jennifer 
REDAC'rT.ED 

From: 
Sent: 
To: 

Davis, Molly 
Tuesday, May 26, 2015 3:41 PM 
Schwartz, Paul 

Subject: RE: follow-up to SELC's concern with 3 NC permits 

From: Schwartz, Paul 
Sent: Tuesday, May 26, 2015 3:36PM 
To: Davis, Molly 
Subject: RE: follow-up to SELC's concern with 3 NC permits 

Here's the electronic version of the options if you want to use 

From: Davis, Molly 
Sent: Tuesday, May 26, 2015 2:47PM 
To: Schwartz, Paul 
Subject: FW: follow-up to SELC's concern with 3 NC permits 

Information Redacted pursuant· 
5 U.S.C. Section 552 (b)(S), Exetn·~-.va ... , . 
Privileged Inter/Intra Agency Document · · 

Specific Privilege: ~(.[U. tP,; 1~'!1~ (t~~"' _D-e.l< b 't-tve... ore..ss -t'n v{ ~ ""-' 

=rom: Giattina, James 
ient: Thursday, May 21, 2015 5:35PM 
·o: Davis, Molly 
:c: Diaz, Denisse; Ghosh, Mita; Marcus, Pam 
ubject: RE: follow-up to SELC's concern with 3 NC permits 
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From: Davis, Molly 
Sent: Thursday, May 21, 2015 7:38AM 
To: Giattina, James 
Cc: Diaz, Denisse 
Subject: RE: follow-up to SELC's concern with 3 NC permits 
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From: Giattina, James 

REDACTED 

Information Redacted pursuant to 
5 U.S.C. Section 552 (b)(S), Exemption 5, 
Ptiv ileged Inter/Intra Agency Document 

Specific Privilege: !J~V(.._/2.f OCt!-SS 
p,. lfJ tl~-e_ 

Sent: Wednesday, May 20, 2015 6:00PM 
To: Davis, Molly 
Cc: Diaz, Denisse 

Subject: Re: follow-up to SELC's concern with 3 NC permits 

Information Redacted pursuant t? 
5 USC Sectlon 552 (b)(S), Exemptton 5, 
Priv i\eged I nter/1 ntrt:ncy Docurrt W ~u~ ro~ 

SpecificPrivilege: - 1 r IDn-
Yl IJ l ":J f..--





REDACTED 

Information Redacted pursuant to 
5 U.S.C. Section 552 (h)(S), Exemption 5, 
Privileged Inter/Intra Agency Document 

Specific Privilege: f2~tk..1J:e. .. Ji·f>£1.$" 
prrlftl~~ 
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Pearce, Jennifer 

From: Giattina, James 
Sent: 
To: 
Subject: 

Monday, November 16, 2015 9:47AM 
Beauvais, Joel; Sawyers, Andrew 
Fwd: Story about EPA taking over NC 

Attachments: Letter to NC DENR Public Particiption 10 30 15.pdf; ATT00001.htm 

More info on NC ... Jim 

Sent from my iPhone 

Begin forwarded message: 

From: "Lincoln, Larry" <Lincoln.Larry@epa.gov> 
Date: November 16, 2015 at 9:41:21 AM EST 
To: "Giattina, James" <Giattina.Jim@epa.gov>, "Wilkes, Mary" <Wilkes.Mary@epa.gov>, 
"Gettle, Jeaneanne" <Gettle.Jeaneanne@epa.gov>, "Jenkins, Brandi" 
<J enkins.Brandi@epa. gov> 
Subject: FW: Story about EPA taking over NC 

fyi 

Larry S. Lincoln 
Director 
Office of External Affairs 
U.S. Environmental Protection Agency, Region 4 
Phone: (404) 562-8304 
e-mail: lincoln.larry@epa.gov 
http://www. epa. gov/region4/newsevents/index. html 
Follow Region 4 on Twitter: www.twitter.com/EPASoutheast 
and Facebook: www.facebook.com/eparegion4 

From: Lincoln, Larry 

Sent: Monday, November 16, 2015 8:42AM 
To: Purchia, Liz <Purchia.Liz@epa.gov>; Marraccini, Davina <Marraccini.Davina@epa.gov> 
Subject: RE: Story about EPA taking over NC 

Liz--

Davina worked on this query but she's not in this week. However I was in the loop with her and 
our OGC on the responses. Here's the information you requested. 

We received an inquiry and follow up from John Murawski, a Raleigh News & Observer reporter 
regarding the RA's recent letter to the NC DEQ Secretary concerning the Adequacy ofNorth 
Carolina CW A and CAA programs in light of constraints on citizen access to judicial review of 
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permits. The reporter more than likely received a copy of the letter (see attached for more 
background) from a state enviro group. 

The following responses were coordinated with Region 4 Office of General Counsel. 

The reporters questions were as follows: 

1. Does EPA handle air/water permitting for any states currently? 
There are some states in other parts of the country where EPA is the 

permitting authority for the water permit program (the National Pollutant 
Discharge Elimination System or NPDES permit program). There are also some 
states in other parts of the country where EPA has in the past, for at least some 
period of time, been the permitting authority for their pre-construction air permit 
program (the Prevention of Significant Deterioration permit program). However, 
all states in Region 4 have EPA-approved NDPES water permit programs and air 
preconstruction (PSD) and air operating permit programs under which the State is 
the permitting authority. The Region 4 states are: North Carolina, South Carolina, 
Tennessee, Kentucky, Georgia, Florida, Alabama, and Mississippi. In those states 
with EPA-approved permitting programs, EPA retains the authority to comment 
on and/or object to proposed or draft permits and to more broadly oversee the 
state's implementation of its permitting programs. 

2. Is this the first such letter EPA has sent to NC? 
Yes. This is the first letter sent to NC on this issue. 

3. If DEQ continued challenging citizen lawsuits, and the courts agreed, does that 
automatically mean EPA would take over air/water permitting here, or could EPA 
take some intermediate action short of a complete federal takeover of air/water 
permitting? 

There are no automatic EPA actions or program withdrawals that would 
occur should North Carolina appellate courts affirm decisions that limit citizen 
permit appeal rights in a manner which does not meet federal program 
requirements under the Clean Water Act and Clean Air Act. This is because both 
the Clean Water Act and the Clean Air Act provide EPA with discretion and 
flexibility in exercising its oversight role with regard to state program 
authorizations under these federal statutes. However, as noted in EPA's letter to 
DEQ, should the North Carolina appellate courts limit citizen permit appeal rights 
in a manner which impacts North Carolina's state program authorizations under 
these federal statutes, EPA intends to quickly engage DEQ and the North Carolina 
Attorney General's office to discuss these impacts and the steps EPA will take in 
light of these impacts. 

4. Is NC's strategy of opposing citizen access to judicial review of air/water 
permits unique or unusual or does this issue arise in other states as well? 

EPA is deeply concerned about recent state administrative law judge and 
superior court decisions which interpret and apply language in the North Carolina 
Administrative Procedure Act to restrict citizen appeals of permits so as to 
adversely affect DEQ's federally-authorized NPDES and PSD permit programs. 
The issue of inappropriate restrictions on the right of citizens to appeal permits 
under EPA-approved programs has arisen in other states from time-to-time. In 
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those instances, EPA has worked with the authorized state program to assure that 
those program deficiencies were satisfactorily corrected. 

He then asked a follow-on question: 

Regarding #3, can you elaborate what is meant by "the steps EPA will take in light of these 
impacts"? I'd like to explain what steps EPA could take or is likely to take. The implication 
is a federal takeover of water/air permitting. 

R4 response to follow on: 

The steps EPA might take would depend on the degree and manner in which final state court 
action had impacted the federally approved program(s), as well as on discussions with NCDEQ 
and the NC Attorney General's Office concerning available options for remedying those impacts. 
We are unable to elaborate more specifically at this time. 

His final response: 

OK, I'm going to write that NC is at risk for the feds taking over our air/water permitting and 
regulation. I can also explain that EPA could take some intermediate steps short of a federal 
takeover, but you can't elaborate on what those are. If I need those details I can talk to some 
experts who are familiar with this subject area. 

Larry S. Lincoln 
Director 
Office of External Affairs 
U.S. Environmental Protection Agency, Region 4 
Phone: (404) 562-8304 
e-mail: lincoln.larry@epa.gov 
http://www.epa.gov/region4/newsevents/index.html 
Follow Region 4 on Twitter: www.twitter.com/EPASoutheast 
and Facebook: www.facebook.com/eparegion4 

From: Purchia, Liz 
Sent: Sunday, November 15, 2015 9:13AM 
To: Lincoln, Larry <Lincoln.Larry@epa.gov>; Marraccini, Davina <Marraccini.Davina@epa.gov> 
Subject: Re: Story about EPA taking over NC 

Adding Davina. 

Could you all please fill me in on what this situation in NC is about? And what we've given to 
press? Thanks 

Liz Purchia 
U.S. EPA 
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202-564-6691 
202-841-2230 

On Nov 15,2015, at 7:47AM, Purchia, Liz <Purchia.Liz@epa.gov> wrote: 

Do you know what this is all about? Can I get some background on the issue? Stan just flagged it 
for me and I was unaware of this. 

http:/ /www.newsobserver.com/news/business/article44892177 .html 

Liz Purchia 
U.S. EPA 
202-564-6691 
202-841-223 0 
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Donald R. van der V aart, Secretary 
North Carolina Department of 

Environmental Quality 
160 l Mail Service Center 
Raleigh, North Carolina 27699-1601 
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Re: Adequacy of North Carolina CW A and CAA Programs in Light of Constraints on Citizen 
Access to Judicial Review of Permits 

Dear Mr. van der Vaart: 

The purpose of this letter is to bring to your attention the U.S. Environmental Protection Agency's 
concerns regarding recent state Administrative Law Judge (ALJ) and Superior Court decisions which 
limit citizen access to judicial review of environmental permits in North Carolina. More particularly, 
we want to emphasize the potential implication of those decisions on the adequacy of the State's 
federally authorized administration of the Clean Water Act (CWA) National Pollutant Discharge 
Elimination System (NPDES) and Clean Air Act (CAA) permitting programs. One of the ALJ 
decisions relates to a CW NNPDES Permit for the Martin Marietta Materials, Inc., Vanceboro Quarry 
(Permit Number NC0089168), which discharges pollutants to Blounts Creek. The other ALJ decision 
and the Superior Court decision relate to a CAA/PSD permit for the Titan Cement facility proposed by 
Carolinas Cement Company (Air Quality Permit No. 07300R 11 ). 

Both the CW A and CAA establish minimum requirements for providing citizens with judicial access to 
appeal permits. Such access is a critical component of adequate state CW A and CAA permitting 
programs, and must be provided by states seeking authorization from EPA to implement these 
programs pursuan_t to federal environmental laws. As explained below, the recent ALJ and Superior 
Court decisions cast serious doubt on whether North Carolina's authorized NPDES and CAAJPSD 
programs can satisfy the minimum requirements for citizen access to judicial review of environmental 
permits going forward. 

The recent ALJ decisions in both the permit appeals, and the Superior Court decision in the Titan 
permit appeal matter, interpret provisions ofNorth Carolina's Administrative Procedure Act (NCAPA) 
in ways that may unduly restrict the ability of citizens to pursue judicial appeal of state-issued NPDES 
and CAAJPSD pennits. The NCAP A is a state law, and the EPA has no basis to, or interest in, 
challenging state administrative or judicial interpretations of that law. However, the impact of these 
interpretations on the implementation of federal environmental statutes is a matter to be addressed by 
the EPA pursuant to the oversight authority the Agency retains over North Carolina's NPDES and 
CAA permitting programs. 

int8m9t Addr8ss iURL) • http://www.apa.gvv 
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Under Section 402(c)(3) of the CWA, the EPA has authority to withdraw a state's NPDES program 
authorization if the state is not implementing its program in accordance with federal statutory 
requirements. Section 11 0 of the CAA authorizes the EPA to require a state to revise its state 
implementation plan (SIP) if the SIP-approved PSD program is not in compliance with CAA 
requirements (Section llO(k)(5)), and to disapprove the PSD program if the original SIP approval 
action is found to be in error (Section ll0(k)(6)). To the extent that the recent interpretations of the 
NCAPA negatively impact North Carolina's title V permitting program, the EPA is likewise authorized 
under the CAA to take action to address such program deficiencies. Specifically, under Section 502(i) 
of the CAA, the EPA is authorized to make a determination that the state is not adequately 
administering its title V program, which triggers mandatory sanctions (statewide highway sanctions and 
otfsets in nonattainment areas) 18 months after the determination and, if the deficiency is not corrected, 
mandates the imposition of a federal Part 71 permit program in the state within 24 months of the 
determination. 

It is our understanding that the ALJ and Superior Court decisions in the Titan matter have been 
appealed to the State Court of Appeals, while the AU decision in the Blount Creek matter has been 
reversed by the Superior Court and remanded for further proceedings. Thus, we recognize that the 
issues regarding citizen access to judicial appeal of environmental permits, which are the subject of our 
concerns, are still in flux within the state judicial system. 

However, in the spirit of no-surprises between our agencies, we must advise you that, should North 
Carolina appellate courts affirm decisions that limit citizen permit appeal rights in a manner which does 
not meet federal requirements, North Carolina's authorization to implement CW A and CAA permitting 
programs will be in jeopardy, with little prospect for remedying deficiencies without legislative action. 
Should such a situation occur, the EPA will need to engage quickly with you and the North Carolina 
Attorney General's Office to discuss the impact on your CWA and CAA authorizations as well as the 
steps the EPA will take in light of these impacts. 

Should you or your staff have any questions, or wish to discuss our concerns in more detail, please do 
not hesitate to contact me at 404-562-8357, or our Regional Counsel, Mary Wilkes at 404-562-9556. 

Sincerely, 

~<tijJ/~15~ 
Heather McTeer Toney 
Regional Administrator 





EPA: NC risking federal takeover of environmental regulation I News & Observer 

BUSINESS NOVEMBER 14,2015 2:40PM 

EPA: NC risking federal 
takeover of environmental 
regulation 
HIGHLIGHTS 

Feds concerned about NC strategy contesting 

lawsuits by environmental groups 

State officials say EPA misunderstands the legal 

issues 

NC environmental regulators and attorney general 

trade blame over legal tactic 

Donald van der Vaart, Secretary of the N.C. Department 
of Environmental Quality speaks at the Environmental 
Health Summit in Durham, N.C. on Monday, October 26, 
2015. Liz Condo - newsobserver.com 

BY JOHN MURAWSKI AND ANNE BLITHE 

jmurawski@newsobserver.com 

RALEIGH-

http:/ /www.newsobserver .com/news/business/article44892177 .html 
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EPA: NC risking federal takeover of environmental regulation I News & Observer 

North Carolina's recent tactic of blocking 

citizens from challenging state permits for 

industrial polluters could result in a federal 

takeover of the state's regulatory program. 

The U.S. Environmental Protection Agency has 

put state officials on notice that North 

Carolina's strategy is putting the state at risk of 

losing its authority to regulate industrial water 

pollution and air pollution. Since receiving the 

warning two weeks ago, the N.C. Department of 

Environmental Quality is down playing the 
incident as a misunderstanding. 

EPA spokeswoman Davina Marraccini said by 
email that the EPA's options wouldn't start with 

a wholesale takeover of the state's regulatory 

program, but rather would start with 
discussions between the attorney general and 
DEQ on "the steps the EPA will take in light of 

these impacts." 

In a letter dated Oct. 30, Heather McTeer 

Toney, a regional EPA administrator, cautioned 
department Secretary Donald van der Vaart 

that the state's stance in several recent court 

decisions - that citizen groups did not have 
standing to challenge air and water quality 

permitting decisions - was troubling. 

The letter mentioned court challenges, brought 

by two environmental organizations and backed 
by the Southern Environmental Law Center, 

over permits issued for a proposed cement 

plant near Wilmington and a limestone quarry 
on Blounts Creek near Vanceboro. 

The EPA regional administrator stated that 

court rulings prohibiting the groups from 

seeking judicial review of the permits "cast 

serious doubt" on whether North Carolina 

meets minimum federal requirements to 

protect its residents from environmental 

pollution. 

This is the first such warning to North Carolina 
since the federal government authorized the 

state to oversee air and water regulation in the 

1970s. If the federal government were to follow 

through, North Carolina would be among a 
handful of states that have been deemed 
incapable, or unwilling, to enforce federal anti

pollution laws. North Carolina issues thousands 

http:/ /www.newsobserver.com/news/business/article44892177 .html 
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EPA: NC risking federal takeover of environmental regulation I News & Observer 

of industrial air and water permits annually, 

and if stripped of those functions the 

Department of Environmental Quality would be 

deprived of a significant portion of its duties. 

"It's not exactly a gold star by your name," said 
Robin Smith, a former state assistant secretary 

for the environment who left the agency three 

years ago when Republican Gov. Pat McCrory 

assumed power. 

"The letter seems to be saying, 'We're giving 

you fair warning,' " Smith said. "This is their 

hammer to take over the penalty program." 

The department is trying to resolve the matter 
with the EPA, and agency spokeswoman Crystal 

Feldman said by email, "We believe the EPA 

misunderstands the legal argument made in 

this case." 

Feldman further lays blame for the legal tug-of

war on the state's lawyers at the N.C. Attorney 

General's Office, who "developed and argued 

the legal theories in question." Since his office 

generated those legal briefs, Attorney General 

Roy Cooper has declared his candidacy as a 

Democratic candidate for governor, a position 
whose responsibility includes overseeing 
environmental regulation and appointing the 

secretary of environmental quality. 

Cooper's spokeswoman, Noelle Talley, said the 

DEQ had not mentioned the EPA's concerns to 

the attorney general. But she said Cooper's 

office stands ready to reconsider the state's 

legal strategy if the DEQ requests that. 

"Attorneys with our office would not put 

forward a position in a case without input from 

their clients, and DEQ has been involved from 

the very beginning in pursuing this legal 

strategy," Talley said by email. "However if 

DEQ believes programmatic issues should be 

reviewed in light of the EPA letter, our lawyers 

are willing to assist." 

Feldman noted that since 2011 North Carolina 

has issued more than 22,000 water permits and 

more than 4, 700 air permits, with staff in 
Raleigh and all six regional offices dedicated to 

these duties. 

http://www.newsobserver.com/news/business/article44892177 .html 
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EPA: NC risking federal takeover of environmental regulation I News & Observer 

"We have no intention of losing that authority," 

Feldman said by email. "DEQ fully supports 

citizen access to judicial review and is working 

to alleviate EPA's misunderstanding about the 

law." 

In the cases at the heart of the letter, the state 

has contended that the N.C. Coastal Federation 

and Sound Rivers did not have standing to 

challenge the permits. Two administrative law 

judges and one Superior Court judge agreed 

with the state's contentions that the 
conservation groups and their members could 

not show direct impact, though attorneys for 

the organizations argued otherwise. 

The N.C. Coastal Federation, Cape Fear River 

Watch, Sierra Club, and Pender Watch and 

Conservancy group have sought judicial review 

of the permits issued to Carolinas Cement Co., a: 

subsidiary of Titan America, for a cement plant 
proposed near Wilmington. The plant would 

emit more than s,ooo tons of particulates, 

mercury and other air pollution annually. 

Administrative Law Judge Beecher Gray ruled 

for the state and for the cement company, and 

Wake County Superior Court Judge Bryan 

Collins upheld the ruling in March. The 

Southern Environmental Law Center has 

challenged that decision and the N.C. Court of 

Appeals will weigh arguments. 

The N.C. Coastal Federation and Sound Rivers, 

environmental organizations with members 
dedicated to protecting area waterways, 

challenged a state permit issued to Martin 

Marietta Materials for the discharge of up to 12 

million gallons of mine waste a day into Blounts 

Creek, which flows into the Pamlico River. 

Administrative Law Judge Phil Berger Jr., son 

of state Senate leader Phil Berger, ruled for the 

Raleigh-based building materials company. But 

last Monday, a Beaufort County Superior Court 

judge overturned Berger's decision and sent the 

case back for a second pass through the 

administrative law court. 

The state has argued that public input has been 

a part of the permitting process. 

http:/ /www.newsobserver.com/news/business/article44892177 .html 
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bP A: N C nsking tederal takeover of environmental regulation I News & Observer 

"Petitioners had the opportunity to and did 

comment on Carolinas Cement permit 
applications, they participated in public 

hearings and had full opportunity to challenge 

the permit at the agency level," said an agency 

filing in September 2014 at the Wake County 

Superior Court. 

"The Petitioners had their day in court," the 

state's legal brief stated. "They were not denied 

judicial review. They were not denied standing. 

They simply did not prove an essential element 
of their case." 

Derb Carter, director of the Southern 

Environmental Law Center, argued otherwise. 

"The whole point of this is the right of citizens 

to have an impartial court to determine if the 

state followed the law in issuing the permit," 

Carter said last week. 

The court decisions that will determine the 

EPA's next step are months, if not years, away, 
so no action is imminent. 

John Murawski: 919-829-8932, @johnmurawski 
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Kristin Cavallari Mourns Loss Of Brother 
Earlier this week, it was reported that Kristin Cavallari's 
brother Michael was missing and his car was found in 
Utah. Sadly, just three days later, ... 

~ 
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Pearce, Jennifer 

From: Banister, Beverly 
Sent: 
To: 

Wednesday, May 20, 2015 12:15 PM 
Lusky, Katy; Kemker, Carol 

Subject: RE: SELC meeting 

Thanks Katy for stepping in for us. 
Beverly 

From: Lusky, Katy 
Sent: Wednesday, May 20, 2015 12:14 PM 
To: Kemker, Carol; Banister, Beverly 
Subject: SELC meeting 

I was able to listen to most of the meeting. It was largely the SELC's concerns with the latest NC interpretations of the 
NC Administrative Procedures Act with respect to judicial review. They mentioned several water permits and 1 PSD 
permit for Titan Cement. The PSD permit was commented on by us (John Calcagni actually) in 2009. The permit was 
issued long ago and there was an appeal filed in court. In March 2015 the final order was issued. I missed most of the 
discussion on Titan, b/c it was in the beginning. Shea is going to be sending her notes ofthe meeting to us. I took notes 
while I was in there but mostly water permits were discussed. 

I talked to Brandi and there doesn't seem to be anything urgent for us to do today on this. Anne Heard was in the 
meeting and they will be talking to the RA about how to proceed with the SELC requests. 

Let me know if you need anything else today. 

Thanks, 
Katy 

Katy R. Lusky 
Air Permitting Section 
61 Forsyth St., SW 

Atlanta, GA 30303 
404-562-9130 

1 





Pearce, Jennifer 

From: 
Sent: 
To: 
Cc: 

Tommelleo, Nancy 
Monday, November 16, 2015 9:29AM 
Neugeboren, Steven; Mitchell, Stacey; Garbow, Avi; Wilkes, Mary 
Schmidt, Lorie; Siciliano, CaroiAnn; Minoli, Kevin 

Subject: RE: EPA: NC risking federal takeover of environmental regulation I News & Observer 
Letter to NC DENR.Public Particiption.10.30.15.pdf Attachments: 

Yes, here is the final letter that went out. We have been updating this issue on the RC/GC Tuesday calls and in emails to 
Steve, Lori, CaroiAnn, and Kevin M. (and also various staff at OGC reviewed our draft letters (Sylvia Horwitz; David 
Coursen). I thought we had shared the final letter with you, but perhaps not. We also got a press inquiry late last week 
about the letter that resulted in the below article. Mary and I worked with our press office on our response to the 
reporter's inquiry (I have copied the reporter's questions and our response below). 

If you need anything else, just let me know. 
Nancy 

Does EPA handle air/water permitting for any states currently? 

There are some states in other parts of the country where EPA is the permitting authority 
for the water permit program (the National Pollutant Discharge Elimination System or NPDES 
permit program). There are also some states in other parts of the country where EPA has in the 
past, for at least some period of time, been the permitting authority for their pre-construction air 
permit program (the Prevention of Significant Deterioration permit program). However, all states 
in Region 4 have EPA-approved NDPES water permit programs and air preconstruction (PSD) 
and air operating permit programs under which the State is the permitting authority. The Region 
4 states are: North Carolina, South Carolina, Tennessee, Kentucky, Georgia, Florida, Alabama, . 
and Mississippi. In those states with EPA-approved permitting programs, EPA retains the 
authority to comment on and/or object to proposed or draft permits and to more broadly oversee 
the state's implementation of its permitting programs. 

2. Is this the first such letter EPA has sent to NC? 

Yes. This is the first letter sent to NC on this issue. 

3. IfDEQ continued challenging citizen lawsuits, and the courts agreed, does that automatically mean 
EPA would take over air/water permitting here, or could EPA take some intermediate action short of a 
complete federal takeover of air/water permitting? 

There are no automatic EPA actions or program withdrawals that would occur should 
North Carolina appellate courts affirm decisions that limit citizen permit appeal rights in a 
manner which does not meet federal program requirements under the Clean Water Act and Clean 
Air Act. This is because both the Clean Water Act and the Clean Air Act provide EPA with 
discretion and flexibility in exercising its oversight role with regard to state program 
authorizations under these federal statutes. However, as noted in EPA's letter to DEQ, should the 
North Carolina appellate courts limit citizen permit appeal rights in a manner which impacts 
North Carolina's state program authorizations under these federal statutes, EPA intends to 
quickly engage DEQ and the North Carolina Attorney General's office to discuss these impacts 
and the steps EPA will take in light of these impacts. 

4. Is NC's strategy of opposing citizen access to judicial review of air/water permits unique or 
unusual or does this issue arise in other states as well? 
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EPA is deeply concerned about recent state administrative law judge and superior court 
decisions which interpret and apply language in the North Carolina Administrative Procedure 
Act to restrict citizen appeals of permits so as to adversely affect DEQ's federally-authorized 
NPDES and PSD permit programs. The issue of inappropriate restrictions on the right of citizens 
to appeal permits under EPA-approved programs has arisen in other states from time-to-time. In 
those instances, EPA has worked with the authorized state program to assure that those program 
deficiencies were satisfactorily corrected. 

<i>.Namy .£. TZmzme/Te(} 
Vfij:Ju t_y Regitma[(. (JUJ1Se[ 

United States Environmental Protection Agency 
Region 4 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 

tel: 404.562.9571 
fax: 404.562.9663 
tommelleo.nancy@epa.gov 

Confidentiality Notice: This communication is being sent to you by an attorney and is intended only for the individual(s) 
or entity(s) to whom or to which it is addressed. This communication may contain information that is proprietary, 
privileged, enforcement confidential, or otherwise legally exempt from disclosure. If you have received this message in 
error, please notify the sender immediately by email and delete all copies of this message. 

From: Neugeboren, Steven 
Sent: Sunday, November 15, 2015 9:22AM 
To: Garbow, Avi <Garbow.Avi@epa.gov> 
Cc: Mitchell, Stacey <Mitchell.Stacey@epa.gov>; Tommelleo, Nancy <Tommelleo.Nancy@epa.gov>; Wilkes, Mary 
<Wilkes.Mary@epa.gov> 
Subject: Re: EPA: NC risking federal takeover of environmental regulation I News & Observer 

I was generally aware of the issue but hadn't seen the letter. If I'm remembering correctly ORC has mentioned 
on some weekly calls and been coordinating with various offices here so copying Mary and nancy for more 
info. 

Sent from my iPhone 

Steven Neugeboren 
Associate General Counsel 
United States Environmental Protection Agency 
1200 Pennsylvania Ave. NW 
Washington DC. 20460 
202-564-5488 

On Nov 15, 2015, at 9:15AM, Garbow, Avi <Garbow.Avi@epa.gov> wrote: 
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Take a look at the article- were we aware of this? Thanks. 

AviS. Garbow 
General Counsel 
U.S. Environmental Protection Agency 

Sent from my iPhone 

Begin forwarded message: 

From: "Meiburg, Stan" <Meiburg.Stan@epa.gov> 
Date: November 15,2015 at 7:23:35 AM EST 
To: "Adm13McCarthy, Gina" <Adml3McCarthy.Gina@epa.gov>, "Garbow, 
Avi" <Garbow.Avi@epa.gov>, "Giles-AA, Cynthia" <Giles
AA.Cynthia@epa.gov>, "Rupp, Mark" <Rupp.Mark@epa.gov>, "Beauvais, Joel" 
<Beauvais.J oel@epa.gov> 
Cc: "Purchia, Liz" <Purchia.Liz@epa.gov> 
Subject: EPA: NC risking federal takeover of environmental regulation I 
News & Observer 

FYI. Article I picked up while on travel. 

Stan 

Sent from my iPad 

http://www.newsobserver.com/news/business/articl 
e44892177.html 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
I !f:<~l< )N ·I 

Donald R. van der V aart, Secretary 
North Carolina Department of 

Environmental Quality 
160 l Mail Service Center 
Raleigh, North Carolina 27699-1601 
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Re: Adequacy of North Carolina CW A and CAA Programs in Light of Constraints on Citizen 
Access to Judicial Review of Permits 

Dear Mr. van der Vaart: 

The purpose ofthis letter is to bring to your attention the U.S. Environmental Protection Agency's 
concerns regarding recent state Administrative Law Judge (ALJ) and Superior Court decisions which 
limit citizen access to judicial review of environmental permits in North Carolina. More particularly, 
we want to emphasize the potential implication of those decisions on the adequacy ofthe State's 
tederally authorized administration of the Clean Water Act (CWA) National Pollutant Discharge 
Elimination System (NPDES) and Clean Air Act (CAA) permitting programs. One of the ALJ 
decisions relates to a CW A/NPDES Permit for the Martin Marietta Materials, Inc., Vanceboro Quarry 
(Permit Number NC0089168), which discharges pollutants to Blounts Creek. The other ALJ decision 
and the Superior Court decision relate to a CAA/PSD permit for the Titan Cement facility proposed by 
Carolinas Cement Company (Air Quality Permit No. 07300R II). 

Both the CW A and CAA establish minimum requirements for providing citizens with judicial access to 
appeal permits. Such access is a critical component of adequate state CW A and CAA permitting 
programs, and must be provided by states seeking authorization from EPA to implement these 
programs pursuant to federal environmental laws. As explained below, the recent ALJ and Superior 
Court decisions cast serious doubt on whether North Carolina's authorized NPDES and CANPSD 
programs can satisfy the minimum requirements for citizen access to judicial review of environmental 
permits going forward. 

The recent ALJ decisions in both the permit appeals, and the Superior Court decision in the Titan 
permit appeal matter, interpret provisions ofNorth Carolina's Administrative Procedure Act (NCAPA) 
in ways that may unduly restrict the ability of citizens to pursue judicial appeal of state-issued NPDES 
and CANPSD permits. The NCAPA is a state law, and the EPA has no basis to, or interest in, 
challenging state administrative or judicial interpretations of that law. However, the impact of these 
interpretations on the implementation of federal environmental statutes is a matter to be addressed by 
the EPA pursuant to the oversight authority the Agency retains over North Carolina's NPDES and 
CAA permitting programs. 

int.;met Addr.;ss iURL) • hrtp://www.epa.gov 
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Under Section 402(c)(3) of the CWA, the EPA has authority to withdraw a state's NPDES program 
authorization if the state is not implementing its program in accordance with federal statutory 
requirements. Section ll 0 of the CAA authorizes the EPA to require a state to revise its state 
implementation plan (SIP) if the SIP-approved PSD program is not in compliance with CAA 
requirements (Section 110(k)(5)), and to disapprove the PSD program if the original SIP approval 
action is found to be in error (Section ll0(k)(6)). To the extent that the recent interpretations of the 
NCAPA negatively impact North Carolina's title V permitting program, the EPA is likewise authorized 
under the CAA to take action to address such program deficiencies. Specifically, under Section 502(i) 
of the CAA, the EPA is authorized to make a determination that the state is not adequately 
administering its title V program, which triggers mandatory sanctions (statewide highway sanctions and 
o tTsets in nonattainment areas) 18 months after the determination and, if the deficiency is not corrected, 
mandates the imposition of a federal Part 71 permit program in the state within 24 months of the 
determination. 

It is our understanding that the ALJ and Superior Court decisions in the Titan matter have been 
appealed to the State Court of Appeals, while the ALJ decision in the Blount Creek matter has been 
reversed by the Superior Court and remanded for further proceedings. Thus, we recognize that the 
issues regarding citizen access to judicial appeal of environmental permits, which are the subject of our 
concerns, are still in flux within the state judicial system. 

However, in the spirit of no-surprises between our agencies, we must advise you that, should North 
Carolina appellate courts affirm decisions that limit citizen permit appeal rights in a manner which does 
not meet federal requirements, North Carolina's authorization to implement CWA and CAA permitting 
programs will be in jeopardy, with little prospect for remedying deficiencies without legislative action. 
Should such a situation occur, the EPA will need to engage quickly with you and the North Carolina 
Attorney General's Office to discuss the impact on your CWA and CAA authorizations as well as the 
steps the EPA will take in light of these impacts. 

Should you or your staff have any questions, or wish to discuss our concerns in more detail, please do 
not hesitate to contact me at 404-562-8357, or our Regional Counsel, Mary Wilkes at 404-562-9556. 

Sincerely, 

I)/ ~ . 
1-iuv~ll!~ />iy~ 

Heather McTeer Toney 
Regional Administrator 





Pearce, Jennifer 

From: Marraccini, Davina 
Sent: 
To: 

Thursday, November 12, 2015 2:14PM 
Tommelleo, Nancy 

Subject: RE: EPA warns NC that opposing its citizens rights jeopardizes state programs 

Great-thank you© 

From: Tommelleo, Nancy 
Sent: Thursday, November 12, 2015 2:13 PM 
To: Marraccini, Davina 
Subject: RE: EPA warns NC that opposing its citizens rights jeopardizes state programs 

I waiting on Mary Wilkes' feedback on my draft response. Will let you know asap. 

United States Environmental Protection Agency 
Region 4 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 

tel: 404.562.9571 
fax: 404.562.9663 
tommelleo.nancy@epa.gov 

Confidentiality Notice: This communication is being sent to you by an attorney and is intended only for the individual(s) 
or entity(s) to whom or to which it is addressed. This communication may contain information that is proprietary, 
privileged, enforcement confidential, or otherwise legally exempt from disclosure. If you have received this message in 
error, please notifY the sender immediately by email and delete all copies of this message. 

From: Marraccini, Davina 
Sent: Thursday, November 12, 2015 1:34 PM 
To: Tommelleo, Nancy <Tommelleo.Nancy@epa.gov> 
Cc: Lincoln, Larry <Lincoln.Larry@epa.gov> 
Subject: FW: EPA warns NC that opposing its citizens rights jeopardizes state programs 

Nancy, 

I wanted to check in and see where you are with this. The reporter called to remind me he's on an urgent deadline 
today. I explained we may not be able to get the national perspective in time to answer some of the questions he posed. 
He said to ignore those questions then and stressed he just wanted to understand (1) how big of a deal is this; and (2) 
whether the end result-if NC doesn't change its posture-would be for EPA take over its permitting programs (and/or 
take some intermediate step)? 

I hope that helps. 
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-Davina 
2-8293 

From: Marraccini, Davina 
Sent: Thursday, November 12, 2015 10:54 AM 

To: Tommelleo, Nancy 
Subject: FW: EPA warns NC that opposing its citizens rights jeopardizes state programs 

From: Lincoln, Larry 
Sent: Thursday, November 12, 2015 8:46AM 
To: Marraccini, Davina 
Subject: FW: EPA warns NC that opposing its citizens rights jeopardizes state programs 

Davina, 

1 followed up with Mary Wilkes on this. Let's talk before we contact the reporter. 

Larry S. Lincoln 
Director 
Office of External Affairs 
U.S. Environmental Protection Agency, Region 4 
Phone: (404) 562-8304 
e-mail: lincoln.larry@epa.gov 
http://www. epa. gov /reg ion4/newsevents/index. html 
Follow Region 4 on Twitter: www.twitter.com/EPASoutheast 
and Facebook: www.facebook.com/eparegion4 

From: Murawski, John [mailto:jmurawski@newsobserver.com] 
Sent: Wednesday, November 11, 2015 3:48PM 
To: Marraccini, Davina <Marraccini.Davina@epa.gov>; Lincoln, Larry <Lincoln.Larry@epa.gov> 
Subject: Fwd: EPA warns NC that opposing its citizens rights jeopardizes state programs 

Davina, Larry: 

I'm a reporter and will be writing about a letter from Region 4 Administrator Heather McTeer Toney to NC 
DEQ Secretary Donald van der Vaart warning of a possible federal takeover ofNC's air/water permitting under 
the CWA and CAA. I've attached the letter with this email. 

Here's a sample of the questions I'd like to ask: 

1. Does EPA handle air/water permitting for any states currently? (More complicated answer, states are 
delegated, NPDES, no easy answer. Check with OGC, water, air) 
2. Is this the first such letter EPA has sent to NC? (This is the first letter pertaining to this issue) 
3. IfDEQ continued challenging citizen lawsuits, and the courts agreed, does that automatically mean EPA 
would take over air/water permitting here, or could EPA take some intermediate action short of a complete 
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federal takeover of air/water permitting? (Won't automatically do anything, first course of action is to work 
with state to work out the issue. Work with HQ on Air and Water and OGC) 
4. Is NC's strategy of opposing citizen access to judicial review of air/water permits unique or unusual or does 
this issue arise in other states as well? (hasn't arisen in R4 at any time in the past, not something we've had to 
deal with in R4 states. Can't speak to national- coordinate with HQ) 

I look forward to hearing from you. 

John Murawski 
Staff Writer 
The News & Observer 
Raleigh, NC 
Tel: 919-829-8932 
Cell: 919-812-1837 
Fax: 829-4529 
e-mail: john.murawski@newsobserver.com 
Twitter: @johnmurawski 
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Pearce, Jennifer 

From: Marraccini, Davina 
Sent: 
To: 

Thursday, November 12, 2015 10:54 AM 
Tommelleo, Nancy 

Subject: 
Attachments: 

FW: EPA warns NC that opposing its citizens rights jeopardizes state programs 
Letter to NC DENR Public Particiption 10 30 15.pdf 

From: Lincoln, Larry 
Sent: Thursday, November 12, 2015 8:46AM 
To: Marraccini, Davina 
Subject: FW: EPA warns NC that opposing its citizens rights jeopardizes state programs 

Davina, 

I followed up with Mary Wilkes on this. Let's talk before we contact the reporter. 

Larry S. Lincoln 
Director 
Office of External Affairs 
U.S. Environmental Protection Agency, Region 4 
Phone: (404) 562-8304 
e-mail: lincoln.larry@epa.gov 
http://www. epa. gov/reg ion4/newsevents/index. html 
Follow Region 4 on Twitter: www.twitter.com/EPASoutheast 
and Facebook: www.facebook.com/eparegion4 

From: Murawski, John [mailto:jmurawski@newsobserver.com] 
Sent: Wednesday, November 11, 2015 3:48 PM 
To: Marraccini, Davina <Marraccini.Davina@epa.gov>; Lincoln, Larry <Lincoln.Larry@epa.gov> 
Subject: Fwd: EPA warns NC that opposing its citizens rights jeopardizes state programs 

Davina, Larry: 

I'm a reporter and will be writing about a letter from Region 4 Administrator Heather McTeer Toney to NC 
DEQ Secretary Donald van der V aart warning of a possible federal takeover ofNC's air/water permitting under 
the CW A and CAA. I've attached the letter with this email. 

Here's a sample of the questions I'd like to ask: 

1. Does EPA handle air/water permitting for any states currently? (More complicated answer, states are 
delegated, NPDES, no easy answer. Check with OGC, water, air) 
2. Is this the first such letter EPA has sent to NC? (This is the first letter pertaining to this issue) 
3. IfDEQ continued challenging citizen lawsuits, and the courts agreed, does that automatically mean EPA 
would take over air/water permitting here, or could EPA take some intermediate action short of a complete 
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federal takeover of air/water permitting? (Won't automatically do anything, first course of action is to work 
with state to work out the issue. Work with HQ on Air and Water and OGC) 
4. Is NC's strategy of opposing citizen access to judicial review of air/water permits unique or unusual or does 
this issue arise in other states as well? (hasn't arisen in R4 at any time in the past, not something we've had to 
deal with in R4 states. Can't speak to national- coordinate with HQ) 

I look forward to hearing from you. 

John Murawski 
Staff Writer 
The News & Observer 
Raleigh, NC 
Tel: 919-829-8932 
Cell: 919-812-1837 
Fax: 829-4529 
e-mail: john.murawski@newsobserver.com 
Twitter: @johnmurawski 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
IIE<~/l )N -I 

Donald R. van der V aart, Secretary 
North Carolina Department of 

Environmental Quality 
160 l Mail Service Center 
Raleigh, North Carolina 27699-1601 

1\ll ;\NIA IUlLHAI <:l.N!Cil 
r>1 FOH~~YIH •; filEt: 1 

A r·Li\N lA t IHJHCiiA liJJO:J-tl%0 

OCT 3 0 IUJ5 

Re: Adequacy of North Carolina CW A and CAA Programs in Light of Constraints on Citizen 
Access to Judicial Review of Permits 

Dear Mr. van der Vaart: 

The purpose of this letter is to bring to your attention the U.S. Environmental Protection Agency's 
concerns regarding recent state Administrative Law Judge (ALJ) and Superior Court decisions which 
limit citizen access to judicial review of environmental permits in North Carolina. More particularly, 
we want to emphasize the potential implication of those decisions on the adequacy ofthe State's 
federally authorized administration ofthe Clean Water Act (CWA) National Pollutant Discharge 
Elimination System (NPDES) and Clean Air Act (CAA) permitting programs. One of the ALJ 
decisions relates to a CW AINPDES Permit for the Martin Marietta Materials, Inc., Vanceboro Quarry 
(Permit Number NC0089168), which discharges pollutants to Blounts Creek. The other ALJ decision 
and the Superior Court decision relate to a CAAIPSD permit for the Titan Cement facility proposed by 
Carolinas Cement Company (Air Quality Permit No. 07300R 11 ). 

Both the CW A and CAA establish minimum requirements for providing citizens with judicial access to 
appeal permits. Such access is a critical component of adequate state CW A and CAA permitting 
programs, and must be provided by states seeking authorization from EPA to implement these 
programs pursuant to federal environmental laws. As explained below, the recent ALJ and Superior 
Court decisions cast serious doubt on whether North Carolina's authorized NPDES and CAAIPSD 
programs can satisfy the minimum requirements for citizen access to judicial review of environmental 
permits going forward. 

The recent ALJ decisions in both the permit appeals, and the Superior Court decision in the Titan 
permit appeal matter, interpret provisions ofNorth Carolina's Administrative Procedure Act (NCAPA) 
in ways that may unduly restrict the ability of citizens to pursue judicial appeal of state-issued NPDES 
and CAA/PSD permits. The NCAP A is a state law, and the EPA has no basis to, or interest in, 
challenging state administrative or judicial interpretations of that law. However, the impact of these 
interpretations on the implementation of federal environmental statutes is a matter to be addressed by 
the EPA pursuant to the oversight authority the Agency retains over North Carolina's NPDES and 
CAA permitting programs. 
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Under Section 402(c)(3) of the CWA, the EPA has authority to withdraw a state's NPDES program 
authorization if the state is not implementing its program in accordance with federal statutory 
requirements. Section 110 of the CAA authorizes the EPA to require a state to revise its state 
implementation plan (SIP) if the SIP-approved PSD program is not in compliance with CAA 
requirements (Section 110(k)(5)), and to disapprove the PSD program if the original SIP approval 
action is found to be in error (Section llO(k)(6)). To the extent that the recent interpretations of the 
NCAPA negatively impact North Carolina's title V permitting program, the EPA is likewise authorized 
under the CAA to take action to address such program deficiencies. Specifically, under Section 502(i) 
of the CAA, the EPA is authorized to make a determination that the state is not adequately 
administering its title V program, which triggers mandatory sanctions (statewide highway sanctions and 
o tfsets in nonattainment areas) 18 months after the determination and, if the deficiency is not corrected, 
mandates the imposition of a federal Part 71 permit program in the state within 24 months of the 
determination. 

It is our understanding that the ALJ and Superior Court decisions in the Titan matter have been 
appealed to the State Court of Appeals, while the ALJ decision in the Blount Creek matter has been 
reversed by the Superior Court and remanded for further proceedings. Thus, we recognize that the 
issues regarding citizen access to judicial appeal of environmental permits, which are the subject of our 
concerns, are still in flux within the state judicial system. 

However, in the spirit of no-surprises between our agencies, we must advise you that, should North 
Carolina appellate courts affirm decisions that limit citizen permit appeal rights in a manner which does 
not meet federal requirements, North Carolina's authorization to implement CWA and CAA permitting 
programs will be in jeopardy, with little prospect for remedying deficiencies without legislative action. 
Should such a situation occur, the EPA will need to engage quickly with you and the North Carolina 
Attorney General's Office to discuss the impact on your CWA and CAA authorizations as well as the 
steps the EPA will take in light of these impacts. 

Should you or your staff have any questions, or wish to discuss our concerns in more de~l, please do 
not hesitate to contact me at 404-562-8357, or our Regional Counsel, Mary Wilkes at 404-562-9556. 

Sincerely, 

~~~~ 
Heather McTeer Toney 
Regional Administrator 





Pearce, Jennifer 

From: 
Sent: 
To: 
Cc: 
Subject: 

Mary, 

Beverly, Brenda 
Monday, May 04, 2015 5:15PM 
Wilkes, Mary; HicksWhite, Javoyne; Jenkins, Brandi 
Tommelleo, Nancy; Rubini, Suzanne; Sawyer, Bonnie 
RE: SELC request for meeting with Ms. McTeer Toney 

We are thinking about granting this request, confirming that you are comfortable with Heather taking this meeting. 

Thanks, 

Brenda D$ Bonner 
£xecutive Assistant to 
Heather McTeer Toney, Regional Administrator 
U.S. Environmental Protection Agency 
61 Forsyth Street, S111, Atlanta, Georgia 30303-8960 
(404) 562-8348; Fax (404) 562-9661 

From: Wilkes, Mary 
Sent: Tuesday, April 28, 2015 11:01 AM 
To: HicksWhite, Javoyne; Jenkins, Brandi 
Cc: Tommelleo, Nancy; Rubini, Suzanne; Sawyer, Bonnie; Beverly, Brenda 
Subject: FW: SELC request for meeting with Ms. McTeer Toney 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
5ent: Monday, April 27, 2015 3:51 PM 
ro: Beverly, Brenda 
:c: Derb Carter; Gudrun Thompson; Myra Blake; John Suttles; Mancusi-Ungaro, Philip; Sawyer, Bonnie; Rubini, Suzanne; 

=armer, Alan 
iubject: SELC request for meeting with Ms. McTeer Toney 

Vls. Beverly, 
write to request a meeting with Ms. McTeer Toney to discuss recent developments in North Carolina related to public 
>articipation requirements under the Clean Air Act and Clean Water Act, specifically dealing with access to judicial 
eview. I have attached a meeting request form and two court decisions that are referenced in the request form. Please 

~t me know if there is any additional information I need to provide to facilitate a meeting. 

hank you, 





Geoffrey R. Gisler 
Senior Attorney 

Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s}, and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. if you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Pearce, Jennifer 

From: Sawyer, Bonnie 
Sent: 
To: 

Tuesday, April 28, 2015 1 :41 PM 
Suzanne Rubini 

Subject: N.C. public participation 
Attachments: NC public participation briefing 4.28.15.docx 

I reduced and updated the briefing sheet. I have not included anything about the recent AU decision concerning an 
NPDES permit appeal but I think this frames the issues sufficiently for Mary's purposes. 

Sincerely, 

Bonnie Sawyer 

Associate Regionai Counsel 

Office of 1-\ir/Pestic!des;Toxics Legal Support 

Office of Environmental Accountabiliitv 
EPA Region 4 

61 Forsyth Street S.\/1/. 

Atlanta, Ga 30303 

emaH:~awysr.b!;JniJ.jg.@gQ<:'U?;Q\fJvoice: \404) 562.9539 !facsimile: (404) 562.9487 

Protecting human health and the environment 
in communities across the southeastern United States 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(ies) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 
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Pearce, Jennifer 

From: Wilkes, Mary 
REDASTEB 

Sent: Tuesday, April 28, 2015 11:01 AM 
To: HicksWhite, Javoyne; Jenkins, Brandi 
Cc: 
Subject: 

Tommelleo, Nancy; Rubini, Suzanne; Sawyer, Bonnie; Beverly, Brenda 
FW: SELC request for meeting with Ms. McTeer Toney 
2015-04-27 SELC meeting request. PDF; 2015-03-20 OAH Summary Judgment Order.PDF; 
2015-03-26 Order on Petitions for Judicial Review. PDF 

Attachments: 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Monday, April 27, 2015 3:51 PM 
To: Beverly, Brenda 
Cc: Derb Carter; Gudrun Thompson; Myra Blake; John Suttles; Mancusi-Ungaro, Philip; Sawyer, Bonnie; Rubini, Suzanne; 
Farmer, Alan 

Subject: SELC request for meeting with Ms. McTeer Toney 

Ms. Beverly, 

I write to request a meeting with Ms. McTeer Toney to discuss recent developments in North Carolina related to public 
participation requirements under the Clean Air Act and Clean Water Act, specifically dealing with access to judicial 
review. I have attached a meeting request form and two court decisions that are referenced in the request form. Please 
let me know if there is any additional information I need to provide to facilitate a meeting. 

Thank you, 

Geoffrey R. Gisler 
Senior Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s}, and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 





Official Meeting/Briefmg Request for the RA 

CAVEAT: If Ms. McTeer Toney is summoned to go to headquarters on the day of your 
briefing, she will go. We will either reschedule or have someone else in a leadership 
position attend your briefing. 

/ RA Use Only: D Accepted D Reject D Pending 

Date of Request: April27, 2015 

Requestor: Geoff Gisler 
Requestor's Company Name: Southern Environmental Law Center 
Phone No.: 919-967-1450 
Are you a registered lobbyist?: No 

Name of Meeting: Discussion ofNorth Carolina's compliance with public participation 
requirements of Clean Air Act and Clean Water Act due to recent court decisions. 

Purpose of Meeting: To inform the Administrator of recent decisions issued by North Carolina 
state courts that significantly limit public participation in judicial review of permits issued 
pursuant to the state's approved Clean Air Act and delegated Clean Water Act programs and to 
request EPA engagement. · 

Is the Meeting Date Sensitive? Yes 0"' NoD Deadline Date: May 29,2015 

Meeting Date/Time Preference # 1 Date: May20 Time: before 3:00 
Meeting Date/Time Preference #2 Date: May21 Time: flexible 
Meeting Date/Time Preference #3 Date: May22 Time: flexible 

Duration of Meeting: 2 hours 

Background: Two recent state court decisions interpreting North Carolina's Administrative 
Procedure Act would effectively prevent affected citizens from obtaining judicial review of 
Clean Air Act and Clean Water Act permits issued by the state. The Wake County Superior 
Court recently accepted a position taken by the N.C. Department of Environment and Natural 
Resources that citizens must show, through expert testimony, specific health injuries to particular 
individuals from unlawfully authorized future pollution in order to challenge a PSD permitting 
decision. The superior court's decision has been appealed to the N.C. Court of Appeals. The 
N.C. Office of Administrative Hearings recently ruled that North Carolina's NPDES program 
does not recognize injuries to aesthetic and recreational interests for the purposes of standing. 
The OAH decision has been appealed to the Beaufort County Superior Court. 

Expectations from Meeting (Please be specific: Are you looking for a decision, guidance?) 
We seek EPA's assistance and commitment to addressing issues related to public participation in 
judicial review of Clean Air Act and Clean Water Act permits in North Carolina, including a 
letter to the N.C. Department of Environment and Natural Resources regarding the effect of these 
decisions on the state's authority to implement the relevant laws as well as assistance during the 
pending appeal of the Clean Air Act case described above. 

No. ofParticipants: 5 Names oflnvitees: Attendees are attorneys from 
(It is very important that the Derb Carter SELC's Chapel Hill, NC office 
RA's office is aware of how John Suttles who work on Clean Air Act and many and whom ... no surprises; 
i.e., we were told 2 staff Geoff Gisler Clean Water Act issues 





members and 10 show up) Gudrun Thompson 
Myra Blake 

Will there be any type of computer presentation? Yes D No u:;y' 





STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE 
FILE 0 SUPERIOR COURT DIVISION 

COUNTY OF WAKE 

2615 ~MR 2b A II: DO 

NORTH CAROLINA COASTARv ) 
FEDERATION, CAPE FEAR RNErt-·~-·", ... ·y-·"~·~·~~ 
WATCH, PENDERWATCH and ) 
CONSERVANCY, and SIERRA CLUB, ) 

Petitioners, 
) 
) 

13 cvs 015906 
14 cvs 007436 
14 cvs 009199 

vs. 
) 
) 
) 
) 
) 

FINAL ORDER AND JUDGMENT ON 
PETITIONS FOR JUDICIAL REVIEW 

N.C. DEPARTMENT OF 
ENVIRONMENT AND NATURAL 
RESOURCES, DIVISION OF AIR 
QUALITY; and CAROLINAS CEMENT 
COMPANY LLC, 

Respondents. 

) 
) 
) 
) 
) 

This matter came on for hearing on December 4, 2014, before the Honorable G. Bryan 

Collins, Superior Court Judge presiding, on the Petitions for Judicial Review filed by Petitioners 

North Carolina Coastal Federation, Cape Fear River Watch, Penderwatch and Conservancy, and 

Sierra Club in these consolidated cases. Having considered the Petitions for Judicial Review, the 

briefs filed by the parties, the complete official record in each of these consolidated cases, and 

the oral argument of counsel for the parties, the Court hereby AFFIRMS the final decisions in 

these consolidated cases, denies the Petitions for Judicial Review in these cases, and enters the 

following: 

Procedural History 

1. Following the issuance of Air Quality Permit No. 07300R09 (the "R09 Permit") 





to Carolinas Cement Company LLC ("Carolinas Cement") on February 29, 2012, Petitioners 

filed a petition for a contested case hearing with the North Carolina Office of Administrative 

Hearings ("OAH") on April27, 2012 (OAH Docket No. 12 EHR 02850). The petition names as 

respondent the North Carolina Department of Environment and Natural Resources, Division of 

Air Quality ("DAQ"). On May 8, 2012, Administrative Law Judge Beecher R. Gray entered an 

order allowing Carolinas Cement to intervene in that contested case. On July 24, 2012, Judge 

Gray granted a motion to dismiss certain of Petitioners' claims ("the Quarry Claims"). 

Following a year-long discovery period, Judge Gray heard and considered cross-motions for 

summary judgment. On September 23, 2013, Judge Gray entered a decision granting the 

summary judgment motions of DAQ and Carolinas Cement. Judge Gray concluded that DAQ 

and Carolinas Cement were entitled to summary judgment on all of the Petitioners' remaining 

claims because there was no genuine issue of material fact as to whether Petitioners were 

substantially prejudiced by any purported agency error. 

2. In accordance with the version of the North Carolina Administrative Procedure 

Act ("APA") applicable at that time, Petitioners filed exceptions with the North Carolina 

Environmental Management Commission ("EMC") to Judge Gray's decisions relating to the R09 

Permit. On May 8, 2014, the EMC, acting through its Special Air Permits Appeals Committee, 

adopted the decisions of Judge Gray and issued a Final Agency Decision in favor ofDAQ and 

Carolinas Cement and against Petitioners (EMC Docket No. 12 EHR 02850). On June 9, 2014, 

Petitioners filed with this Court a Petition for Judicial Review of that Final Agency Decision 

(Wake County Superior Court, Docket No. 14 CVS 007436). 

3. On June 21, 2013, DAQ made certain technical modifications to the R09 Permit 

and issued the modified permit, Air Quality Permit No. 07300Rl 0 (''the Rl 0 Permit"), to 
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Carolinas Cement. On August 5, 2013, Petitioners filed a petition for contested case hearing 

challenging the issuance of the modified permit (OAH Docket No. 13 EHR 16148). On 

September 4, 2013, Carolinas Cement was granted leave to intervene. On November 4, 2013, 

Judge Gray issued a Final Decision dismissing Petitioners' Quarry Claims and granting summary 

judgment in favor ofDAQ and Carolinas Cement and against Petitioners on all remaining 

claims. As a result of changes in the APA, Judge Gray's decision is the Final Decision in that 

proceeding. On December 4, 2013, Petitioners filed with this Court a Petition for Judicial 

Review of that Final Decision (Wake County Superior Court, Docket No. 13 CVS 015906). 

4. On August 29, 2013, DAQ made certain additional modifications to the air permit 

and issued the further-modified permit, Air Quality Permit No. 07300Rll ("the Rll Permit"), to 

Carolinas Cement. On September 18, 2013, Petitioners filed a petition for contested case hearing 

challenging the issuance of the further-modified permit (OAH Docket No. 13 EHR 17906). On 

October 7, 2013, Carolinas Cement was granted leave to intervene. On July 1, 2014, 

Administrative Law Judge J. Randolph Ward granted summary judgment in favor ofDAQ and 

Carolinas Cement and against Petitioners on all claims. Judge Ward's Final Decision states that 

summary judgment on all of Petitioners' claims is appropriate on grounds of collateral estoppel. 

On July 15, 2014, Petitioners filed a Petition for Judicial Review of that Final Decision (Wake 

County Superior Court, Docket No. 14 CVS 009199). 

5. Before the Wake County Superior Court, Petitioners and Respondents DAQ and 

Carolinas Cement jointly moved to consolidate the three petitions for judicial review relating to 

the R09, RIO, and R11 Permits. That joint motion was granted by order of July 17, 2014. 

Issues Raised by the Petitions 

6. In their briefing before this Court with respect to the consolidated petitions for 
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judicial review, Petitioners set out the following issues: (a) Whether Petitioners' Quarry Claims 

were appropriately dismissed; (b) Whether summary judgment was properly granted in favor of 

DAQ and Carolinas Cement with respect to all remaining claims; (c) With respect to the Rll 

Permit (Wake County Superior Court, Docket No. 14 CVS 009199), whether Judge Ward 

properly concluded that Petitioners' claims were barred by the doctrine of collateral estoppel; 

and (d) With respect to the RIO Permit (Wake County Superior Court, Docket No. 13 CVS 

015906), whether the EMC erred in referring to the RIO Permit as being a "modification" of the 

R09 Permit. 

Standard of Review 

7. The applicable versions ofthe APA that govern these petitions for judicial review 

expressly authorize the agency (in the case of the R09 Permit) and the administrative law judge 

(in the case of the RIO and RII Permits) to grant summary judgment when appropriate. See 

N.C. Gen. Stat. § 150B-36(d) (2009) (applicable to R09 Permit contested case); N.C. Gen. Stat. § 

I50B-34(e) (2013) (applicable to RIO and Rll Permits). The standard for granting summary 

judgment is well established. The granting of summary judgment is appropriate if "the 

pleadings, depositions, answers to interrogatories, and admissions on file, together with 

affidavits, if any, show that there is no genuine issue as to any material fact and that any party is 

entitled to judgment as a matter of law." N.C.R. Civ. P. 56( c). 

8. The APA expressly authorizes the administrative law judge to rule on all 

prehearing motions authorized by the North Carolina Rules of Civil Procedure, such as a motion 

under N.C.R. Civ.l2(b)(6) to dismiss for failure to state a claim upon which relief may be 

granted. N.C. Gen. Stat. § 150B-33(b)(3a). Motions pursuant to Rule 12(b)(6) should only be 

granted when "(1) the complaint on its face reveals that no law supports the plaintiffs claim; (2) 
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the complaint on its face reveals the absence of facts sufficient to make a good claim; or (3) the 

complaint discloses some fact that necessarily defeats the plaintiff's claim." New berne v. Dep 't 

ofCrime Control & Pub. Safety, 359 N.C. 782, 784,618 S.E.2d 201,204 (2005) (citation 

omitted). Under the APA, when a petitioner fails to state facts tending to establish that an 

agency acted improperly, OAH fails to acquire jurisdiction over those claims. N.C. Gen. Stat. § 

150B-23(a); Aldridge v. Dep't ofEnv't & Natural Res., 98 EHR 0665, 13 N.C. Reg. 617,619 

(N.C. Office of Admin. Hearings 1998). Thus, when claims set out in a contested case petition 

fail to state a claim under N.C.R. Civ. P. 12(b)(6), those claims must also be dismissed under 

N.C.R. Civ. P. 12(b)(l) forlackofsubjectmatterjurisdiction. Aldridge, 98 EHR0665, 13 N.C. 

Reg. at 619-20. When hearing a motion to dismiss, the court may consider documents 

referenced in the complaint. Oberlin Capital, L.P. v. Slavin, 147 N.C. App. 52, 60, 554 S.E.2d 

840, 847 (2001). Here, each of the contested case petitions expressly reference the air quality 

permit being challenged. 

9. With regard to the errors asserted by Petitioners regarding the final decisions in 

the three contested cases, this Court reviews all of the alleged errors using the de novo standard 

ofreview. N.C. Gen. Stat.§ 150B-51(c). 

Conclusions of Law 

10. In all three ofthese contested case proceedings, final decisions were appropriately 

granted in favor ofDAQ and Carolinas Cement and against Petitioners. First, Petitioners' 

Quarry Claims fail to state a claim upon which relief can be granted. Second, summary 

judgment is appropriate with respect to all remaining claims. 1 

1 The Court also notes that Petitioners have abandoned their claims with respect to emission limits for total 
hydrocarbons. See, e.g., Petitioners' Br. in Response to Summary Judgment Motion (June 19, 2013) (OAH Docket 
No. 12 EHR 02850). 
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Quarry Claims 

11. Petitioners' Quarry Claims fail to state claims upon which relief can be granted 

and therefore should be dismissed under Rules 12(b)(6), (b)(l), and 12(c) of the Rules of Civil 

Procedure. Petitioners contend that DAQ should have considered potential future quarry areas 

that were not included in the air permit application. A fundamental flaw exists with respect to 

the Petitioners' Quarry Claims. The R09 Permit, the RIO Permit, and the Rll Permit each 

specifically provides: 

[I]f the facility chooses to utilize limestone from a quarry different than 
represented in [the permit application], the Permittee shall apply for a 
modification of this air quality permit. 

See EMC Docket No. 12 EHR 02850, III.c., Ex. A at 539; OAH Record of 13 EHR 16148, Air 

Quality Permit No. 07300R10 (June 21, 2013), at 88; OAH Record of 13 EHR 17906, Air 

Quality Permit No. 07300R11 (Aug. 29, 2013), at 89. Each of Petitioners' petitions for contested 

case hearing includes a copy of the version of the air quality permit that Petitioners challenge, 

and Petitioners expressly reference the versions of the permit by permit number. Accordingly, 

the air permit may appropriately be considered in determining whether Petitioners' Quarry 

Claims state a claim on which relief may be granted. In light of the language of the permits, 

Petitioners' Quarry Claims do not state a claim for relief. Newberne, 359 N.C. at 784, 618 

S.E.2d at 204 (dismissal appropriate when pleadings disclose some fact that necessarily defeats 

petitioner's claim). Having considered Petitioners' allegations and the Quarry Claims in the 

light most favorable to Petitioners, the Quarry Claims are and should be dismissed. 

Substantial Prejudice 

12. To prevail in these contested cases, Petitioners must establish that they have been 

or would be substantially prejudiced due to an error by DAQ in issuing the air permit. 
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Petitioners had ample time and opportunity to conduct discovery in an effort to establish the 

elements of their claims. In fact, the discovery period in 12 EHR 02850 (R09 contested case) 

was over a year. Upon consideration of the Petitions for Judicial Review, the complete record, 

including without limitation, depositions, answers to interrogatories, admissions on file, and 

affidavits, as well as the briefs and arguments of counsel, there is no genuine issue of material 

fact regarding the issue of whether Petitioners are or will be substantially prejudiced by the 

agency's actions, and DAQ and Carolinas Cement are entitled to judgment as a matter oflaw on 

all remaining claims. 

13. Carolinas Cement presented undisputed evidence that Petitioners will not be 

substantially prejudiced as a result of any purported error by the agency. See, e.g., EMC Docket 

No. 12 EHR 02850, IV.h., Ex 3 (Expert Report of Richard C. Pleus), at 1275; OAH Record of 13 

EHR 17906, Preliminary Determination for Permit No. 07300R11, at 42; EMC Docket No. 12 

EHR 02850, III.c., Ex C (PSD Preliminary Review for Permit No. 07300R09), at 655. 

Petitioners failed to provide any evidence to rebut the evidence produced by Carolinas Cement 

on this issue. 

14. Petitioners failed to produce evidence sufficient to raise a genuine issue as to 

whether they would be substantially prejudiced by DAQ's alleged errors associated with 

issuance of the air permit in this case. As a result, DAQ and Carolinas Cement are entitled to 

judgment as a matter of law. 

Collateral Estoppel- Rll Contested Case 

15. In their Petition for Judicial Review in case 14 CVS 009199, Petitioners assert 

that Judge Ward erred in granting summary judgment with respect to Petitioners' challenges to 

the Rll Permit, because -Petitioners contend- the doctrine of collateral estoppel is not 
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applicable. Petitioners' Br. in Support of Petition for Judicial Review at 30-33. This assertion 

lacks merit. First, Petitioners' arguments relating to collateral estoppel are immaterial. As 

discussed above, Petitioners' Quarry Claims in all three of these petitions fail to state a claim 

upon which relief can be granted. Also as discussed above, DAQ and Carolinas Cement are 

entitled to summary judgment on all remaining claims in each of these three contested cases, 

given the undisputed evidence that Petitioners have not suffered substantial prejudice as a result 

of any purported agency error. Accordingly, it is appropriate to issue a final agency decision in 

favor of DAQ and Carolinas Cement and against Petitioners without turning to the doctrine of 

collateral estoppel. Second, a final judgment granting summary judgment, as well as a dismissal 

under Rule 12(b)(6), gives rise to issue preclusion. Green v. Dixon, 137 N.C. App. 305, 310, 528 

S.E.2d 51, 55, aff'dper curiam, 352 N.C. 666, 535 S.E.2d 356 (2000); Hill v. West, 189 N.C. 

App. 194, 657 S.E.2d 698 (2008). In their challenge to the Rll Permit, Petitioners essentially 

(1) make the same Quarry Claims and (2) rely on the same evidence of substantial prejudice as 

they did in the R09 and Rl 0 contested cases. The final decisions in the R09 and Rl 0 contested 

cases give rise to collateral estoppel in the Rll contested case. 

16. The authority cited by Petitioners does not support Petitioners' arguments with 

respect to collateral estoppel. See Petitioners' Br. in Support of Petition for Judicial Review at 

30-33 (and cases cited therein). When an action is dismissed for lack of subject matter 

jurisdiction, that dismissal does not preclude the plaintiff from re-filing the action in a court with 

subject matter jurisdiction. That, however, is vastly different from the situation here where a 

final judgment was rendered against Petitioners as a result oftheir failure to come forward with 

evidence of substantial prejudice, and Petitioners then re-file comparable claims in the same 

forum and rely on the same evidence of harm that was found to be inadequate in the prior final 
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decisions. 

EMC' s citation to 15A N.C.A.C. 20.0309(£) in the R09 Contested Case 

17. The EMC's Final Agency Decision with respect to the R09 Permit states: "Under 

15A N.C.A.C. 2Q.0309(f) Petitioners can only challenge the Rl 0 Permit and/or the Rll permit 

to the extent that these permits modify the prior Permit. Therefore, the challenged terms of the 

Permit are not moot .... " Final Agency Decision (EMC Docket No. 12 EHR 02850) (filed May 

8, 2014). The EMC's rule, 15A N.C.A.C. 2Q.0309(f), in turn, states: "When a permit is 

modified, the proceedings shall affect only those parts of the permit being modified." Petitioners 

assert in the petition for judicial review with respect to the R09 Permit (Wake County Superior 

Court, Docket No. 14 CVS 007436) that the above-quoted statement in the EMC's Final Agency 

Decision is in error. Petitioners' Br. in Support of Petition for Judicial Review at 33-34. This 

argument by Petitioners lacks merit. First, this statement by the EMC was in the context of the 

EMC's ruling that the issuance of the RIO Permit does not moot Petitioners' challenges to the 

R09 Permit. Petitioners themselves argued to the EMC that the issuance of the RIO Permit does 

not moot Petitioners' challenges to the R09 Permit. Petitioners have not filed exceptions on the 

issue ofmootness nor is such an argument set out in the petition for judicial review or in 

Petitioners' briefs to this Court. The EMC's statement quoted above is not relevant or material 

to any portions of the EMC's decision that Petitioners do challenge (i.e., granting summary 

judgment on the issue of substantial prejudice and the dismissal of Petitioners' Quarry Claims). 

Second, Petitioners' attack on the above-quoted statement of the EMC concerns the application 

of an administrative regulation drafted by the EMC. The EMC's construction and interpretation 

of its own administrative regulation is entitled to deference. See Jones v. Keller, 364 N.C. 249, 

255, 698 S.E.2d 49, 54-55 (20 1 0). Petitioners have failed to demonstrate how this interpretation 
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of the EMC's own regulation is in error. Moreover, as set out above, the construction of this 

EMC regulation has no bearing on the claims that Petitioners are asserting in their petition for 

judicial review with respect to the R09 Permit. 

18. The Final Agency Decision of the Environmental Management Commission in 

EMC Docket No. 12 EHR 02850, the Final Decision of Judge Gray in OAH Docket No. 13 EHR 

16148, and the Final Decision of Judge Ward in OAH Docket No. 13 EHR 17906 are affirmed 

by this Court and incorporated herein by reference. The petitions for judicial review from each 

of those contested case proceedings are denied. 

WHEREFORE, IT IS HEREBY ORDERED AND DECREED THAT Petitioners' 

Quarry Claims in each of these consolidated petitions for judicial review were properly 

dismissed in accordance with N.C.R. Civ. P. 12(b)(l), (b)(6), (c) and that summary judgment 

was properly granted in favor ofDAQ and Carolinas Cement with respect to Petitioners' 

remaining claims in each of these contested cases pursuant to N.C.R. Civ. P. 56. Accordingly, 

each of the final decisions in the petitions for judicial review is hereby affirmed, and each of 

these petitions for judicial review is denied. 

This the ;)51 
lA day ofMarch, 201~5. 
~~~-~~
The Ho able ~1l1s 
Superio Court Judge presiding 
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CERTIFICATE OF SERVICE 

The undersigned attorney for Carolina Cement Company, LLC hereby certifies 
that on this day the foregoing Final Order and Judgment on Petitions for Judicial Review was 
served upon the parties in this action by depositing a copy thereof in the United States mail, 
postage prepaid and addressed as follows: 

Geoffrey R. Gisler 
Gudrun Thompson 
Myra Dean Blake 
Southern Envirorunental Law Center 
601 W. Rosemary St.; Suite 220 
Chapel Hill, NC 27516-2356 
Attorneys for Petitioners 

Amy L. Bircher 
Special Deputy Attorney General 
Marc Bernstein 
Special Deputy Attorney General 
Scott Conklin 
Assistant Attorney General 
N.C. Dept. of Justice 
114 West Edenton Street 
Raleigh, NC 27603 
Attorneys for Respondent NC DENR 

Stanford D. Baird 
James L. Joyce 
K&L Gates, LLP 
4350 Lassiter at North Hills Avenue- Suite 300 
Raleigh, NC 27609 
Counsel for Respondent Carolinas Cement Company, LLC 

This the 2.Uf'"aay ofMarch, 2015. 

~rJqu- 6. tnw~~S. 
Christopher G. Browning, Jr. ~ (>"VV~~bj 

{!. )A.,<_~ ffPC.U 
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NORTH CAROLINA OFFICE OF ADMINISTRATIVE HEARINGS 

. -· 
BEAUFORT COUNTY 13 EHR 17938 

c~q;::~c: ._.: 
PAMLICO-TAR RIVER FOUNDATION and ') 
NORTH CAROLINA COASTAL ) 
FEDERATION ) 

Petitioners 

v 

NORTH CAROLINA DEPARTMENT OF 
EMnRONMENTANDNATillUL 
RESOURCES, DIVISION OF WATER 
RESOURCES 

Respondent 

MARTIN MARIETTA MATERIALS, INC. 

Respondent-Intervenor 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER FOR 
SUMMARY JUDGMENT 

This matter coming on to be heard and being heard on January 28,2015, pursuant to 
motions for Summary Judgment filed by the Petitioners on November 24, 2014 and the 
Respondent-Intervenor on November 25, 2014. The Respondent filed a Response seeking 
Summary Judgment and also opposing Petitioners' Motion for Summary Judgment and 
supporting Summary Judgment for Respondent-Intervenor on December 23,2014. Respondent, 
however, took no position on the issue of Petitioners' standing. Present for the hearing were 
attorneys Mr. Geoffrey R. Gisler, Mr. Jack F. DaFoe, and Ms. Blakely Hildebrand for the 
Petitioners, Assistant Attorney General Donald W. Laton for the Respondent, and Mr. George 
W. House and Mr. Alexander Elkan for the Respondent-Intervenor. 

Although a fmal decision granting summary judgment "need not include fmdings of fact 
or conclusions oflaw," N.C. Gen. Stat. §150B-34(e), certain undisputed facts are relevant to 
disposition of this matter. 

UNDISPUTED FACTS 

1. On July 24, 2013, Respondent issued a National Pollution Discharge Elimination 
System (hereinafter NPDES) permit to the Respondent-Intervenor authorizing discharge of 
wastewater from its Vanceboro quarry in Beaufort County. The receiving waters for said 
discharge were unnamed tributaries to Blounts Creek. Blounts Creek is located in the Tar
Pamlico River Basin and feeds into Blounts Bay and the Pamlico River. 





2. Petitioners timely filed a Petition for a Contested Case Hearing in the Office of 
Administrative Hearings on September 20,2013, alleging that issuance of the permit 
substantially prejudiced their rights and that the Respondent exceeded its authority or 
jurisdiction, acted erroneously, failed to use proper procedure, acted arbitrarily or capriciously, 
and failed to act a.S required by law or rule. 

3. The not-for-profit Pamlico-Tar River Foundation (hereinafter PTRF) is a 
membership organization which seeks to promote "the environmental quality of the Tar-Pamlico 
River and its watershed through public education, regulatory advocacy, and scientific research 
.... "Petition, pl. PTRF has more than 2,000 members, many of whom live, work, and engage in 
recreational activities in and around the area of Blounts Creek. (Petition, p 1) 

4. PTRF Executive Director R. Harrison Marks, III stated in an affidavit fl?.at the 
"organizational purposes ofPTRF are to protect, preserve, and enhance the environmental 
quality of the Tar-Pamlico watershed." Marks also indicated that PTRF seeks to protect quality 
of life issues "by protecting the area's water and air quality, fisheries,.wetlands, wildlife habitat, 
natural beauty, and recreational opportunities." (Affidavit ofR. Harrison Marks, III, p2) 

5. With the exception of two member-affiants, PTRF alleges injury to their 
members' enjoyment of the waters, aesthetic interests, and those activities generally associated 
with education and research. The two members alleging potential economic harm include a 
marina operator and a charter boat business owner. (Affidavit of Jimmy Daniels and Affidavit of 
Robert Boulden) 

6. Similarly, Petitioner North Carolina Coastal Federation (hereinafter NCCF), a 
not-for-profit organization with more than 10,000 members, seeks to protect various waters in 
this state through "public education, regulatory advocacy, and restoration" of wetland areas. 
Many ofNCCF's members live, work, and engage in recreational activities in and around the 
area of Blounts Creek. (Petition, p2) 

7. NCCF Executive Director Todd Miller indicated that members of his organization 
would "suffer from the adverse environmental consequences of Martin Marietta's discharge, and 
the resulting degradation of fishing, boating, and wildlife viewing opportunities." (Affidavit of 
Todd Miller, p3) 

8. Mr. Miller also stated in his affidavit that issuance of the permit affected NCCF's 
"organizational efforts to restore, protect, and foster enjoyment of the coastal environment; the 
personal interests of our members in using and enjoying Blounts Creek; and my ability to carry 
out my responsibilities as the Coastal Federation's Executive Director." (Affidavit of Todd 
Miller, p4) 

9. NCCF member-affi.ants alleged injury to their enjoyment of the waters, aesthetic 
interests, and those activities generally associated with education and research. 





10. Respondent-Intervenor, a corporation authorized to do business in this state, 
obtained an NPDES permit to discharge water associated with mining operations at two locations 
on unnamed tributaries of Blounts Creek. 

11. Blounts Creek headwaters are classified as a Class C, Swamp, Nutrient Sensitive 
Waters. 

12. At the confluence of Blounts Creek and Herring Run, miles downstream from the 
two discharge points, the waters are classified as Saltwater, Class SB, Nutrient Sensitive Waters. 

13. Respondent-Intervenor applied for the discharge permit in October, 2011. 

14. Respondent-Intervenor, pursuant to 15A N.C. Admin. Code 2H .0112(c), had "the 
burden of providing sufficient evidence to reasonably ensure that the proposed system will 
comply with all applicable water quality standards and requirements." 

15. Respondent-Intervenor conducted investigations into potential effects of the 
discharge, some at the request of the Respondent. Documents, studies, and investigations which 
were provided to Respondent for consideration regarding issuance of the permit include, but 
were not limited to: 

a. Groundwater Management Associates, Inc.'s (GMA) Hydrogeologic 
Characterization and Predictive Modeling Analysis dated April 2, 2008, to 
analyze the hydrogeologic setting of the location; documentation of 
assistance with permitting, construction, and monitoring of a construction 
well; and aquifier testing. 

b. Kimley~Hom's Preliminary Watershed Analysis for Proposed NPDES 
Discharge dated May t'7, 2010, comparing the anticipated discharge to 
existing watershed discharge in a predicted 2 year, 24 hour rainfall, and 
associated rainfalVruno:ff depth. 

c. Kimley-Hom's Geormorphic and Hydraulic Analysis for the Proposed 
Built-Out Dewatering Discharge dated July 14,2010, which evaluated the 
potential impact of discharge on the structural stability of downstream 
receiving waters. 

d. CZR's Aquatic Habitat Assessment of the Upper Headwaters of Blounts 
Creek in the Vicinity of a Potential Quarry Site Near Vanceboro, 
Beaufort County, NC dated August, 2011, which included analysis of 
water quality (salinity, dissolved oxygen, and pH), fish species, and 
aquatic macroinvertebrates. 

16. Respondent conducted sampling studies and investigations of the impacted area, 
and utilized information from Respondent~ Intervenor's investigations in its decision to issue the 
permit. 

1 7. Respondent requested additional information about effects of the potential 
discharge, and the Respondent-Intervenor complied with those requests, providing information 
which included, but was not limited to: 





a. Kimley-Hom's Stability, Flood, and Water Quality Analysis which 
addressed stream stability, potential flooding, and other water quality issues. It 
was determined, among other things, that the discharge would have little effect on 
flood elevations and little change to channel geography. 
b. K.imley-Hom's Qualitative Cumulative Impact Analysis to determine the 
anticipated impact to the area, existing ilses of the waters, and necessary 
regulatory steps needed to address growth due to the project. Since there is no 
potential growth or additional development, no adverse impact was predicted. 
c. GMAs Engineering Altelna.tives Analysis from September 14,2012 
d. CZRs Technical Memorandum dated October 30, 2012 concerned possible 
impact on identified fish populations and found no adverse affects would be likely 
to occur in fish species, macroinvertebrates, or essential fish habitats in Blounts 
Creek from anticipated changes in pH, salinity, or flow velocity attributable to 
discharge. 

18. Respondent relied on the information and studies provided by Respondent-
Intervenor, studies conducted by the Respondent, and the Hearing Officer's Report, in making its 
decision to issue the permit herein. Respondent specifically considered ''the nature of the 
discharge eftluent, permit terms and conditions, including monitoring requirements, potential 
effects of the permitted discharge on receiving waters, water quality classifications of receiving 
waters, and applicable water quality standards." (Affidavit of Tom Reeder, p3) 

19. Respondent also relied on the knowledge and expertise of employees and agency 
representatives in reaching its decision to issue the permit herein, including but not limited to the 
following: 

a. Tom Reeder, Director of the North Carolina Department of Environment and 
Natural Resources (DENR) Division of Water Resources, who made the final decision on 
issuance of the NPDES permit. Mr. Reeder has served in that position since July, 2008, and was. 
the Acting Director of the Division of Water Quality from June, 2013 through August, 2013. 
Reeder holds a Master of Science Degree in Engineering and Environmental Management. He 
has been employed with DENR since 1998, working in the Division of Air Quality from 1998-
2001; as head of Classifications and Standards from 2001-2004; and Branch Chief of the 
Wetlands and Stormwater Branch from 2004-2008. Reeder was an officer in the U.S. Marine 
Corps for 20 years where his duties included, among other things, "implementation of all 
environmental programs in accordance with applicable environmental statutes and regulations, 
including Clean Water Act Requirements." (Affidavit of Tom Reeder, p2.) 

b. Tom Belnick, Supervisor of the Complex NPDES Permitting Unit of the 
Wastewater Branch, Water Quality Permitting Section, North Carolina Department of 
Environment and Natural Resources Division of Water Resources. Mr. Belnick has held that 
position since 2010, and has served as a supervisor in the NPDES permitting unit. He has worked 
with DENR since 1997, and served as a Permit Writer in the NPDES Permitting Unit from that 
time through 2008. He holds a Master of Science degree in Environmental Science. (Affidavit of 
Tom Belnick) 





c. Erick D. Fleek, Branch Chief of the Biological Assessment Branch with the North 
Carolina Department ofEnvironment and Natural Resources, Division. of Water Resources. Mr. 
Fleek has served in that capacity since 2010, and has also served DENR as a Lead Biologist with 
the Biological Assessment Branch for five years. Fleek holds Master of Science degrees in 
Marine Biology and Fisheries and Wildlife Sciences. He has experience and expertise in benthic 
macroinvertebrate ecology, biology, and taxonomy. (Affidavit of Erik D. Fleek) 

19. A Notice of Public Hearing was published on February 6, 2013, requesting public 
comment on the draft permit for proposed discharge. Respondent conducted a public hearing on 
March 14,2013. 144 individuals attended; 22 spoke at the hearing and 72 written comments 
were provided. 

20. Neither PTRF nor NCCF were precluded from or prohibited from participating in 
public hearings or providing submissions during the permitting process. While PTRF members 
and representatives attended and spoke at the public hearing, NCCF did not participate. 

21. A Hearing Officer Report was issued following the public hearing, which set forth 
a summary of comments and the recommendations of the Hearing Officer. 

22. The Hearing Officer made the following relevant conclusions: 

a. pH ranges for the discharge would be "consistent with state water quality 
standards for protection of aquatic life in freshwater Class C." (Hearing Officer Report, p2) 

b. While some benthic organisms might "be outcompeted by invertebrates 
more adapted" to elevated pH, it would, nonetheless be "a tolerable pH range for many 
freshwater fish species commonly found throughout coastal plain fish communities." (Hearing 
Officer Report p3) 

c. Predicted changes in salinity downstream were less than 1 part per 
thousand and downstream pH was reported to remain at or near then existing conditions. There 
would be "insignificant changes to downstream salinity and downstream pH, .... " (Hearing 
Officer Report, p3) 

23. Modifications to the draft permit were made based in part on the input received at 
the public hearing. 

24. Respondent concluded in the Revised Fact Sheet for Final Permit Development, 
dated July 9, 2013, that: 

a. discharge "will have no likely significant adverse effects on aquatic life"; 

b. based on their evaluation of all the data, "the level of water quality 
necessary to protect the existing uses will be maintained and protected"; 





c. and. because of effluent limits and the re-open provision, "the Final permit 
will be protective of state surface water quality standards." 

25. Respondent determined that issuance of the permit would "reasonably ensure" 
compliance with water quality standards. 

26. The NPDES Permit was issued to the Respondent-Intervenor on July 24, 2013. 

27. Foil owing treatment in clarification ponds, discharge of storm water and quarry 
dewater totaling 12 MGD is allowable under the permit. The permit also authorized and 
required: 

a pH- Limits to the pH levels of the discharge between 5.5 and 8.5 standard 
units. 

b. Discharge Turbidity- Monthly monitoring of turbidity, and limiting discharge 
so that the turbidity of the receiving waters would not exceed 50 NTU. If 
turbidity exceeds 50 NTU due to natural background conditions, discharge 
cannot cause any increase in turbidity in the receiving waters. 

c. Instream Turbidity - Monitoring was not required unless the effluent turbidity 
exceeds 50 NTU. Should the effluent turbidity exceed 50 NTU, the frequency 
of instream turbidity monitoring increases to weekly during summer months. 

d. The permit also required monitoring requirements for, among other things, 
salinity, settleable solids, and iron. 

e. The permit also required Martin Marietta to secure an approved pumping 
operation and monitoring plan, which included a detailed site plan, 
groundwater monitoring strategies, hydrology maintenance plans, and a 
pumping regime to protect impacted streams and wetlands. 

f. BMPs - Martin Marietta was also required to implement Best Management 
Practices (BMPs) associated with the permit to reduce pollutants in 
stormwater discharge from stormwater runoff. BMPs also included a 
preventative maintenance program to prevent surface water and groundwater 
pollution. 

g. The permit prohibits Martin Marietta from chemically treating the discharge 
or using chemicals in their production process without pre-approval from the 
Division. 

h. Benthic Sampling - Martin Marietta is required to sample, for evaluation of 
biological impact, the same locations as CZR Incorporated did in April, 2011 
and referenced in the Aquatic Habitat Assessment of August, 2011. Results 
from the sampling is to be provided to the NPDES Unit six months prior to 
expiration of the permit. 

1. The permit is effective September 1, 2013 through August 31, 2018, and the 
permit can be reopened and modified at any time "if there are any parameters 
detected at levels of concern." 





28. The remaining facts set forth in each section that follows are undisputed facts 
directly relevant to that particular section. 

ISSUES 

I. Petitioners are not "Persons Aggrieved" 

North Carolina law provides that an aggrieved party may filed a contested case hearing to · 
challenge an agency decision. A "person aggrieved" is "any person or group of persons of 
common interest directly or indirectly affected substantially in his or its person, property, or 
employment by an administrative decision." N.C. Gen. Stat. §150B-2(6). Further, "person 
aggrieved" means "adversely affected in respect of legal rights, or suffering from an 
infringement or denial of legal rights." In the matter of the Rulemaking Petition of Warren 
Wheeler, 85 N.C. App. 150 (1987) (quoting In re Halifax Paper Company, Inc., 259 N.C. 589 
(1963)). 

However, the term '"person aggrieved' has no technical meaning." Empire Power Co. v. 
North Carolina Dep't ofEnv't, Health and Nat. Resources, 337 NC 569 (1994). The question of 
"whether a party is a 'person aggrieved' must be detennined based on the circumstances of each 
individual case." N Carolina Forestry Ass'n v. N. Carolina Dep't of Env't & Natural Res., Div. 
of Water Quality, 357 N.C. 640 (2003). 

"[T]he requirement that a person be aggrieved is quite similar to the concept of 
'standing."' Orange Cnty. v. N Carolina Dep't ofTransp., 46 N.C. App. 350 (1980). 

Petitioners, as the parties seeking to invoke jurisdiction, "have the burden of proving the 
elements of standing." Neuse River Found, Inc. v. Smithfield Foods, Inc., 155 N.C. App. 110, 
(2002). Proving those elements is "an mdispensable part of the plaintiff's case".Id at 113 
(quoting Lujan v Defenders of Wildlife, 504 US 555 (1992)). 

The North Carolina Administrative Procedures Act confers only "procedural rights and 
imposes procedural duties," Empire Power 337 N.C. at 583. There is no organic statute which 
provides the Petitioners with standing. 

In addition, "there is rio North Carolina authority supporting the contention that injury to 
aesthetic or recreational interests alone, regardless of degree, confers standing on an 
environmental plaintiff." Neuse River Found., Inc., 155 N.C. App. at 116. 

Petitioners allege that 40 C.F.R. § 123.30 confers standing upon them; however, this rule 
mandates that the states adopt rules regarding standing, it "does not provide an independent basis 
for standing." Families Against Corporate Takeover v. Mitchell, 268 Kan. 803 (2000). 

The two individuals who provided affidavits alleging some injury other than interference 
with aesthetic or recreational enjoyment involve speculative hann to disparate business interests. 
While there may be commonality amongst the Petitioners, Petitioners' members, and the affiants 
on many issues, there is no commonality between the affiants' purported economic hann and 
Petitioners' stated purposes. 





PTRF provided two mern.ber-affiants who alleged potential economic injury from 
issuance of the permit. The stated purpose of both PTRF and NCCF, however, is to educate the 
public, provide regulatory advocacy, and protect wetlands. Neither petitioner has alleged that its 
mission is the protection of its members economic or business interests. Neither petitioner is a 
trade association, business advocacy group, or business-focused organization alleging a 
particular or actual injury. There is no nexus between the stated purpose of the Petitioners' 
organizations and the alleged potential economic harm to the two individuals. 

Further, Petitioners cannot show substantial injury to their rights. Petitioners fully 
participated in and enjoyed all procedural rights associated with hearings and input related to 
issuance of the permit. NCCF, as set forth above, declined to participate in the public hearing in 
this matter, but was not prevented or precluded from doing so in any way. 

There is no genuine issue of material fact and the Respondent-Intervenor is entitled to 
judgment as a matter oflaw. Respondent-Intervenor's Motion for Summary Judgment is granted. 
The Petitioners' Motion for Summary Judgment is denied. 

, Even if the Petitioners were determined to be persons aggrieved, for the reasons set forth 
herein, Respondent and Respondent-Intervenor are entitled to judgment as a matter oflaw as 
there is no genuine issue of material fact. 

ll. Respondent's Decision to Issue the Permit was Not in Violation of N.C. Gen. Stat. 
§150B-23(a) 

Petitioners must establish facts which establish that the agency in question "deprived the 
petitioner of property .... or has otherwise substantially prejudiced the petitioner's rights and (1) 
exceeded its authority or jurisdiction; (2) acted erroneously; (3) failed to use proper procedure; 
(4) acted arbitrarily or capriciously; or (5) failed to act as required by law or rule." N.C. Gen. 
Stat §150B-23(a). 

A presumption exists that the agency acted in good faith, and the Petitioners have the 
burden to prove otherwise. Richardson v. DPI Licensure Section, 199 N.C. App. 219 (2009). 
Moreover, "a reviewing court does not have authority to override decisions within agency 
discretion when that discretion is exercised in good faith and in accordance with law." Lewis v. 
N. Carolina Dep't of Human Res., 92 N.C. App. 737 (1989). 

Due regard must be given ''to the demonstrated knowledge and expertise of the agency 
with respect to facts and inferences within the specialized knowledge of the agency:'' N.C. Gen. 
Stat. § 150B-34( a). "[A ]n agency's interpretation of its own regulations will be enforced unless 
clearly erroneous or inconsistent with the regulation's plain language. Hilliard v. N. Carolina 
Dep't ofCorrection, 173 N.C. App. 594 (2005). 





A. Respondent Ensured Compliance with Biological Integrity Standard 

Biological integrity is the "ability of an aquatic ecosystem to support and maintain a 
balanced and indigenous community of organisms having species composition, diversity, 
population densities and functional organization similar to that of reference conditions." 15A 
N.C. Admin. Code 2B.0202 (11) (emphasis added). A violation of biological integrity standards 
occurs if the discharge, on a short-term or long-term basis, precludes the ability ofthe aquatic 
ecosystem to support and maintain a balanced and indigenous community of organisms having 
species composition, diversity, population densities and functional organization similar to that of 
reference conditions. 15A N.C. Admin. Code 2B.0211(d) 

The size and scope of the aquatic ecosystem is not defmed by rule or statute, and the 
agency determined that relevant ecosystem was the Blounts Creek system, consisting of Blounts 
Creek and its tributaries. An aquatic ecosystem can include a large geographical area, including 
an entire estuary. The agency's determination that the relevant ecosystem is broader than a 
particular stream segment or particular location is entitled to deference, and there is no evidence 
that thls decision was made in bad faith. 

Similarly, reference conditions are not defmed by rule or statute, and the agency 
determined that the relevant reference conditions were those found in the Blounts Creek system. 
Blounts Creek is a dynamic system that can be affected by many environmental factors. The 
agency's determination that the relevant reference conditions are those found in the Blounts 
Creek system and similar systems falls within the knowledge and expertise of agency 
representatives who made this decision and is entitled to deference. In addition, there is no 
evidence that this decision was made in bad faith. 

The Department determined that, while certain existing and indigenous fish species, 
organisms, and macro invertebrates may migrate to different portions of Blounts Creek, or further 
downstream, discharge as set forth in the permit would not preClude this ecosystem's ability to 
support and maintain a balanced and indigenous community of organisms having species 
composition, diversity, population densities, and functional organization similar to that of 
conditions within the overall Blounts Creek ecosystem. 

The predicted potential impact of discharge on benthic macro invertebrates and fish 
communities does not violate 15A N.C. Admin. Code 2B .0211. 

Based upon the undisputed facts, Petitioners have produced no evidence to overcome the 
presumption that the agency acted appropriately in issuing the permit, and there is no evidence of 
bad faith on the part of the Respondent. Further, the agency's decision was not clearly erroneous 
or inconsistent with applicable rules and regulations. 

There is no genuine issue of material fact, and the Respondent and Respondent
Intervenor's Motions for Summary Judgment are granted. The Petitioners' Motion for Summary 
Judgment is denied. 





B. Respondent Ensured Compliance with pH Water Quality Standards 

The pH water quality standard requires that the pH level "be normal for the waters in the 
area, which generally shall range between 6.0 and 9.0 except that swamp waters may have a pH 
as low as 4.3 if it is the result of natural conditions." 15A N.C. Admin. Code 2B.0211 (14). 

The pH level of Blounts Creek near the two discharge locations was generally in a range 
between 4.0-5.5. Effluent pH limitations were included in the draft permit, and following the 
public hearing and based on public input, Respondent set the effluent pH limit range of 5.5-8.5. 
The predicted elevation in Blounts Creek pH levels with the allowable discharge was in a range 
of6.3-6.9 .. 

Both the discharge pH levels and predicted pH levels in Blounts Creek are within the 
allowable ranges set forth by rule. The predicted potential change does not violate state water 
quality standards. 

Based upon the undisputed facts, Petitioners have produced no evidence to overcome the 
presumption that the agency acted appropriately in issuing the permit, and there is no evidence of 
bad faith on the part of the Respondent. Further, the agency's decision was not clearly erroneous 
or inconsistent with applicable rules and regulations. 

There is no genuine issue of material fact, and the Respondent and Respondent
Intervenor's Motions for Summary Judgment are granted. The Petitioners' Motion for Summary 
Judgment is denied. 

C. Respondent Protected Existing Uses 

North Carolina's anti-degredation policy provides in relevant part that "existing uses ... 
and the water quality to protect such uses shall be protected by properly classifying surface 
waters and having standards sufficient to protect these uses." 15A N.C. Admin. Code 2B 
.020l(b). 

Existing uses are those "uses actually attained in the water body, in a significant and not 
incidental manner ... whether or not they are included in the water quality standards, which 
either have been actually available to the public or are uses ·deemed attainable .... " 15A N.C. 
Admin. Code 2B .0202 (30). Such uses are "deemed attainable if they can be achieved by the 
imposition of effiuent limits and cost-effective and reasonable best management practices .... " 
15A N.C. Adnlln. Code 2B .0202 (30). 

Based upon the undisputed facts, Petitioners have produced no evidence to overcome the 
presumption that the agency acted appropriately in issuing the permit, and there is no evidence of 
bad faith on the part of the Respondent Further, the agency's decision was not clearly erroneous 
or inconsistent with applicable rules and regulations. 





There is no genuine issue of material fact, and the Respondent and Respondent
Intervenor's Motions for Summary Judgment are granted. The Petitioners' Motion for Summary 
Judgment is denied. 

D. Re-opener Provision 

The permit issued to the Respondent-Intervenor allows the Respondent to re-open and 
modify the permit if water quality standards are threatened or other monitored data cause 
concern. Even if Petitioner provided evidence of specific and particularized potential violations 
of water quality standards, the re-opener provision assures reasonable compliance with those 
standards. 

Based upon the undisputed facts, Petitioners have produced no evidence to overcome the 
presumption that the agency acted appropriately in issuing the pennit, and there is no evidence of 
bad faith on the part ofthe Respondent. Further, the agency's decision was not clearly erroneous 
or inconsistent with applicable rules and regulations. 

There is no genuine issue of material fact, and the Respondent and Respondent
Intervenor's Motions for Summary Judgment are granted. 

CONCLUSION 

There is no evidence that Petitioners' rights have been substantially prejudiced, or that 
Respondent exceeded its authority or jurisdiction, acted erroneously, failed to use proper 
procedure, acted arbitrarily or capriciously, or failed to act as required by law or rule. 

For the reasons discussed herein, there is no genuine issue as to any material fact. 
Respondent's Motion for Summary Judgment is allowed; Respondent-Intervenor's Motion for 
Summary Judgment is allowed. Petitioners' Motion for Summary Judgment is denied, and 
Petitioners are not entitled to the relief requested in the petition. 

NOTICE 

This is a Final Decision issued under the authority ofN.C. Gen. Stat § 150B-34. 

Under the provisions ofN.C. Gen. Stat. § lSOB-45, any party wishing to appeal the final 
decision of the Administrative Law Judge must file a Petition for Judicial Review in the Superior 
Court of the county where the party resides, or in the case of a person residing outside the State, 
the county where the contested case which resulted in the final decision was filed. The appealing 
party must me the petition within 30 days after being served with a written copy of the 
Administrative Law Judge's Final Decision. In conformity with the Office of Administrative 
Hearings' Rule 26 N.C. Admin. Code 03.0102, and the Ru1es of Civil Procedure, N.C. General 
Statute lA-1, Article 2, this Final Decision was served on the parties the date it was placed in 
the mail as indicated by the date on the Certificate of Service attached to this Final 





Decision. N.C. Gen. Stat. §lSOB-46 describes the contents of the Petition and requires service of 
the Petition on all parties. Under N.C. Gen. Stat. § 150B-4 7. the Office of Administrative Hearings 
is required to file the official record in the contested case with the Clerk of Superior Court within 
30 days of receipt of the Petition for Judicial Review. Consequently, a copy of the Petition for 
Judicial Review must be sent to the Office of Administrative Hearings at the time the appeal is 
initiated in order to ensure the timely filing of the record. 

Z T\.lr 
This the 0 day of March, 2015. 

~rg~r~ 
Administrative Law Judge 





On this date mailed to: 

Geoffrey R Gisler 
Southern Environmental Law Center 
601 W. Rosemary St., Ste. 220 
Chapel Hill NC 27516-2356 

George W. House 
Brooks, Pierce, McLeridon, Humphrey & Leonard, L.L.P. 
PO Box 26000 
Greensboro, NC 27420-6000 

John A Payne 
Assistant Attorney General, NC Department of Justice 
900 1 Mail Service Center 
Raleigh NC 27699-9091-

This the 20th day of March, 2015. 









Pearce, Jennifer 

From: 
Sent: 
To: 

Sawyer, Bonnie 
Friday, April17, 2015 9:02AM 
Geoff Gisler 

Subject: Re: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff. 

From: Geoff Gisler <ggisler@selcnc.org> 

Sent: Thursday, April16, 2015 5:26 PM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 
I've attached the briefs and our proposed order, which responds to some of their arguments (reply briefs are not 
allowed at this level). Let me know if there's anything else that would help. Thanks, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Thursday, April 16, 2015 4:58 PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Geoff- Can you send me the briefs filed in the Superior Court case? 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Wednesday, April 01, 2015 4:03 PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie and Suzanne, 
I'm writing to update you on the latest development in our case challenging PSD permits issued for the proposed Titan 
America Cement Plant in Castle Hayne, North Carolina. Last week, the Wake County Superior Court affirmed the 
administrative law judge and Environmental Management Commission decisions finding that our clients have not 
demonstrated "substantial prejudice" and, therefore, are not entitled to a hearing on the merits of the permitting 
decision. I have attached the decision. Do you have any availability next week for a phone call to discuss the 
implications of this decision? Thanks, 
Geoff 

Geoffrey R. Gisler 
Senior Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee{s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
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you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, July 16, 2014 3:41PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff for the update. I'll pass this information along. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Wednesday, July 16, 2014 3:35 PM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 
We appealed the third case to the superior court yesterday and filed a joint motion to consolidate the three cases 
today. We expect to brief our appeal of the AU's decision in late August/early September with a hearing likely to be in 
November or December. 

The bill proposing to define substantial prejudice as a violation of a NAAQS has not been taken up by the House. We 
expect the legislature to be in session for the next few weeks and will be watching for any action on the bill. 

Please let me know if you have any questions or would like any additional information. Thanks, 
Geoff 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www. SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, June 11, 2014 2:39PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 
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Geoff- Some more status questions. Has SELC filed an appeal? If you have, can you please give me an update on the 
timeframe for next steps? Also, has SELC been involved in any recent discussions with DENR concerning this case? Than~ 

you 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:qqisler@selcnc.org] 
Sent: Wednesday, June 04, 2014 11:20 AM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie, 
I should have sent you an update. It passed late Thursday. Here is the link to the bill's status on the NCGA website. It • 
has been referred to the House Committee on Regulatory Reform. It will then go to the Judiciary Committee. I will let 
you know if we receive any information about its progress in the House. Thanks, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, June 04, 2014 9:55AM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff, Did this pass the Senate? I was trying to find out on the internet but couldn't find it. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, May 29,2014 2:16PM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 
The bill has passed the second reading in the Senate and is expected to receive final approval in the Senate today. It will 
then go to the House. We do not yet know what the House plans to do with the bill. 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Thursday, May 29, 2014 2:05PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Geoff- Do you have any update on the status of this bill? 

Bonnie Sawyer 
Associate Regional Counsel 

3 





EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 20, 2014 3:52PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie and Suzanne, 
I'm writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 
relates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
Carolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
codify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
of the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
challenging an air permitting decision, in a new section (e1) of N.C. Gen. Stat. § 150B-23. The new section would state 
that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.slncrement Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.5 pollution-and therefore 
should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54AM 
To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff for sending the information. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Tuesday, May 13, 2014 3:20PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
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Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
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of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower _ 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www. SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attachedfiles is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Pearce, Jennifer 

From: 
Sent: 
To: 

Geoff Gisler <ggisler@selcn• .:.org> 
Thursday, Apri116, 2015 5:2 :7 PM 
Sawyer, Bonnie 
RE: Update regarding NC F )SD permitting - substantial prejudice Subject: 

Attachments: 2014-08-21- Petrs' Brief in support_file stamped- reduced.pdf; 2014-09-19- DAQ brief in 
response to Pet Jud Rev- t 'educed.p?!; 2014-09-19- CCC's Brief in opposition to Pet Jud. 
Rev.- reduced.pdf; 2014-1 2-11 - Pet1t1oners_ Proposed Order Reversing Final Agency 
Decisions in Part_14 cvs S '199.PDF 

Bonnie, 
I've attached the briefs and our proposed order, whic ~h responds to some of their arguments (reply briefs are not 
allowed at this level). Let me know if there's anythin[ s else that would help. Thanks, 

Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.g 10v] 
Sent: Thursday, April 16, 2015 4:58 PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting- ~substantial prejudice 

Geoff- Can you send me the briefs filed in the Supe,rior Court case? 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Wednesday, April 01, 2015 4:03 PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie and Suzanne, 
I'm writing to update you on the latest development in our case challenging PSD permits issued for the proposed Titan 
America Cement Plant in Castle Hayne, North Carolina. Last week, the Wake County Superior Court affirmed the 
administrative law judge and Environmental Management Commission decisions finding that our clients have not 
demonstrated "substantial prejudice" and, therefore, are not entitled to a hearing on the merits of the permitting 
decision. I have attached the decision. Do you have any availability next week for a phone call to discuss the 
implications of this decision? Thanks, 
Geoff 

Geoffrey R. Gisler 
Senior Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
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received this confidential communication in error, please notify t ~he sender immediately by reply email message and 
permanently delete the original message. 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, July 16, 2014 3:41 PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial r:: 1rejudice 

Thanks Geoff for the update. I'll pass this information along. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Wednesday, July 16, 2014 3:35 PM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial preju 1dice 

Bonnie, 
We appealed the third case to the superior court yesterday and filed a joint motion to consolidate the three cases 
today. We expect to brief our appeal of the AU's decision in late August/early September with a hearing likely to be in 

November or December. 

The bill proposing to define substantial prejudice as a violation of a NAAQS has not been taken up by the House. We 
expect the legislature to be in session for the next few weeks and will be watching for any action on the bill. 

Please let me know if you have any questions or would like any additional information. Thanks, 

Geoff 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www. SouthernEnvironment.org 

This electronic message and any attached files are corifidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. lf 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited lfyou have 
received this corifidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 

From: Sawyer, Bonnie [mailto:Sawver.Bonnie@epa.gov] 
Sent: Wednesday, June 11, 2014 2:39PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Geoff- Some more status questions. Has SELC filed an appeal? If you have, can you please give me an update on the 
timeframe for next steps? Also, has SELC been involved in any recent discussions with DENR concerning this case? Thank 
you 
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Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is • 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:gqisler@selcnc.org] 
Sent: Wednesday, June 04, 2014 11:20 AM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie, 
I should have sent you an update. It passed late Thursday. Here is the link to the bill's status on the NCGA website. It 
has been referred to the House Committee on Regulatory Reform. It will then go to the Judiciary Committee. I will let 
you know if we receive any information about its progress in the House. Thanks, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, June 04, 2014 9:55AM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff, Did this pass the Senate? I was trying to find out on the internet but couldn't find it. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, May 29, 2014 2:16PM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 
The bill has passed the second reading in the Senate and is expected to receive final approval in the Senate today. It will 
then go to the House. We do not yet know what the House plans to do with the bill. 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Thursday, May 29, 2014 2:05PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Geoff- Do you have any update on the status of this bill? 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 
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CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 20, 2014 3:52PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie and Suzanne, 
I'm writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 
relates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
Carolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
codify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
of the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
challenging an air permitting decision, in a new section (e1) of N.C. Gen. Stat.§ 150B-23. The new section would state 
that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.slncrement Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.s pollution-and therefore 
should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements ofthe Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54AM 
To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff for sending the information. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Tuesday, May 13, 2014 3:20PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 
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Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 

permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were • 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11 PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 
Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 
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Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional • 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www. SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. lf 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, · 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. lfyou have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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ISSUES PRESENTED 

I. It is undispute<J that Petitioners are ''persons aggrieved," meaning that they have proven 
that their legal rights under the Air Pollution Control Act are substantially and adversely 
affected by the air pollution permit at issue in this case. Are Petitioners required to make 

an additional, elevated showing of harm to prove that their rights are substantially 

prejudiced, if they have already proven that those rights are substantially and adversely 
affected? 

II. The Clean Air Act and Air Pollution Control Act require a company to submit accurate 
·information fo;r the agency's permitting analysis. Carolinas Cement Company, Inc.'s 
("CCC") proposed quarry is. an essential part of its permit application. Did the agency err 
by issuing a permit based on a quarry proposal that does not represent the quarry CCC 
intends to build? 

Ill. Collateral estoppel does not apply to decisions based on subject matter jurisdiction, or 
among cases that have been consolidated. Whether Petitioners' rights are substantially 
prejudiced is a question ofsubject matter jurisdiction. Does collateral estoppel apply 
here, where the cases have been consolidated, and where the previous decisions were 
based on the issue of substantial prejudice? 

IV. Should the final judgment on Petitioners' claims apply to the currently effective permit, 
rather than a previous permit that has been replaced? 





STATEMENT OF THE CASE 

This matter arises out of the North Carolina Department ofEnvironment and Natural 

Resources ("DENR") Division of Air Quality's ("DAQ") issuance of three successive air 

pollution permits to CCC for construction of a new cement plant authorizing CCC to emit more 

than 5,000 tons of air pollution each year. Petitioners North Carolina Coastal Federation, Cape 

·Fear River Watch, PenderWatch and Conservancy, and Sierra Club (collectively, "Petitioners") 

challenged each of the air quality permits in the Office of Administrative Hearings on the basis 

that the permits failed to comply with the Air Pollution Control Act and the Clean Air Act. 

Administrative Law Judge Beecher Gray entered orders dismissing Petitioners' 

challenges to the first air permit on July 24, 2012, granting Respondents' motions to dismiss, and 

on September 23,2013, granting summary judgment on all remaining issues. 

Judge Gray's September 23,2013 Order granted partial summary judgment to 

Petitioners, holding that Petitioners had proven that they are "persons aggrieved" as defined by 

the Administrative Procedure Act ("AP A")-in other words, that their rights protected by the Air 

Pollution Control Act are substantially and adversely affected by DAQ's permitting errors

based on affidavit testimony 0.. Pditioners' aD.ct· theft in embers describing the effect of CCC' s 

proposed air pollution on their health, property, quality oflife, business interests, and 

recreational pursuits. The Order granted summary judgment on all other claims to DAQ and 

CCC, holding that Petitioners had not demonstrated that DAQ had "substantially prejudiced the 

petitioner[ s '] rights" under the AP A. In support of their motions for summary judgment on this 

issue, DAQ and CCC argued that Petitioners must provide expert testimony quantifying the 

specific injuries that Petitioners' members would suffer as a result of the incremental pollution 
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unlawfully allowed by the permit. Judge Gray's Order did not include findings of fact or 

conclusions oflaw. 

Judge Gray's July 24, 2012 Order ("R09 MTD Order'') dismissed Petitioners' claims that 

DAQ erred by estimating emissions from the proposed plant using a quarry plan that CCC had 

publicly rejected as part of a federal permitting process. The Order granted Respondents' 

motions to dismiss under Rules 12(b)(l) and 12(b)(6). It did not include fmdings of fact or 

conclusions of law. 

Judge Gray's orders were affirmed by the Environmental Management Commission 

("EMC") on May 8, 2014 ("Final Agency Decision").1 Petitioners timely petitioned this Court 

for judicial review of the Final Agency Decision on June 9, 2014. 

On November 4, 2013, Judge Gray entered an order dismissing Petitioners' second air 

permit challenge on identical grounds to those on which he' dismissed the first challenge. Due to 

an intervening change in the AP A, Judge Gray's order on the second air permit challenge was 

final and not subject to review by the EMC. Petitioners timely petitioned this Court for judicial 

review of Judge Gray's decision on December 4, 2013. 

On July 1, 2014, Administrative Law Judge Randolph Ward entered summary judgment 

for Respondents in Petitioners' third air permit challenge on the grounds of collateral estoppel. 

Petitioners timely petitioned this Court for judicial review of Judge Ward's decision on July 15, 

2014. 

The Court granted the Parties' Joint Motion to Consolidate Petitions for Judicial Review 

on July 17, 2014, consolidating the three petitions for judicial review. 

1 The first permit challenge was filed prior to a change in the AP A that eliminated review of ALJ decisions by the 
EMC. See 2011 N.C. Sess. Laws 398, §§ 18, 63, as modified by 2012 N.C. Sess. Laws 187, § 8.1; N.C. Gen. Stat. 
ISOB-36. The second and third pennit challenges were flied after the modification to the AP A and were not subject 
to EMC review. ~ 
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STATEMENT OF FACTS 

I. CCC'S AIR POLLUTION PERMIT 

CCC proposes to construct and operate a portland cement manufacturing facility and 

limestone quarry in New Hanover County near Castle Hayne, North Carolina. Rll DAQ Preh' g 

Statement, Ex. A at 1.2 DAQ authorized construction and operation of the proposed faciiity in 

three permits. DAQ initially issued Air Quality Permit No. 07300R09 ("R09 Permit") to CCC 

on February 29, 2012. See R09 DAQ Preh'g Statement, Ex. A, R. at 460. On June 21, 2013, 

DAQ replaced the R09 Pennit with a revised permit, Air Quality Permit No. 07300Rl 0 ("Rl 0 

Permit"). See RIO Pet'rs' Pet. for Contested Case, Ex. A On August 29,2013, DAQ issued Air 

Quality Permit No. 07300Rll ("R11 Permit"), which replaced the RIO Permit. See Rll DAQ 

Preh'g Statement, Ex. A. The Rll Permit incorporated the terms of the RIO Permit, extended 

the deadline for the facility to commence construction, and increased the approved amount of 

PM10 pollution by 10 tons per year and PM2.5 pollution by 22 tons per year. See R11 Pet'rs' 

Mem. in Supp. Mot. for Partial Summ. J. ("Rll Pet'rs' SJ Mem."), Ex 6 at 11. 

The current permit allows CCC to emit more than 5,000 tons of air pollution each year, 

including more than 400 tons of sulfur dioxide ("S02"), more than 1,500 tons of nitrogen oxides 

(''NOx"), more than 250 tons ofparticulat~ matter ("PM"), and nearly 200 tons of volatile 

organic compounds ("VOC"). Rll DAQ Preh'g Statement, Ex. Cat 2. These emissions levels 

are "significant" as defined in Clean Air Act regulations and therefore require a prevention of 

significant deterioration (''PSD") permit. 40 C.P.R.§ 51.166(b)(23). 

Ea~h of the air pollutants that CCC's proposed facility would emit is regulated under 

state and federal law due to its harmful health effects. S02 contributes to respiratory illness, 

2 Petitioners cite the respective records in these consolidated cases by reference to the permit number, party, 
document title, and page number. The R09 Record filed by the EMC is sequentially paginated. Citations to the R09 
Record use the sequential page numbers in the following .format "R. at_." 
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particularly in children and the elderly, and aggravates existing heart and hmg diseases. See R09 

CCC Mem. in Supp. ofMot. for Summ. J., Ex. 6, R. at 2147 (Supplemental Exp. Rep. of A. 

Lockwood at 23-27). NOx reacts with VOC to form ground-level ozone. Breathing ozone can 

trigger or worsen a variety of health problems including chest pain, coughing, throat irritation, 

congestion, bronchitis, emphysema, and asthma.· ld. Particle pollution includes two separate 

categories ofregulated pollutants: (1) coarse particles, with diameters between 2.5 micrometers 

and 10 micrometers ("PM10"); and (2) fine particles ("PM2.5"), with diameters that are 2.5 

micrometers and smaller. Both forms of particle pollution cause health problems, including 

initation of the airways, coughing, or difficulty breathing, decreased lung function, aggravated 

. asthma, development of chronic bronchitis, irregular heartbeat, heart attacks, and premature 

death. Id. at 12-20. Fine particles pose a particular threat to human health because they can 

penetrate deep into the lungs and even enter the bloodstream. 

II. PETITIONERS 

Petitioners are four conservation organizations that represent members who live, work, 

boat, and fish near CCC's proposed plant and who would be exposed to its pollution. These 

organizations represent a combined 25,000 members in North Carolina and work to protect the 

Northeast Cape Fear River and the surrounding watershed. See R09 Pet'rs' Mem. in Supp. of 

Partial Summ. J. ("R09 Pet'rs' SJ Mem."), Ex. 16-23, R. at 5821-63 (affidavits describing 

organizational purposes and outreach and member interests); Rl1 Pet'rs' SJ Mem., Ex. 14-21 

(same). 3 Many of these organizations' members live close to the proposed plant and boat, hike, 

and fish near the site. They include a retired state employee who lives close to the proposed 

plant and spends the majority of his time enjoying the outdoors boating, fishing, hunting, and 

3 Affidavits submitted in support of Petitioners Ri 1 Motion for Partial Summary Judgment are included in an 
appendix to this brief 
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engaging in other activities, R09 Pet'rs' SJ Mem., Ex. 21, R. at 5848-51; R11 Pet'rs' SJ Mem., 

Ex. 20 ~ 5; a doctor who lives and fishes near the proposed plant and is concerned about the 

effects of air pollution on himself, his family, and his patients, R09 Pet'rs' SJ Mem., Ex. 17, R. 

at 5828-33; R11 Pet'rs' SJ Mem., Ex. 21 W 13-18; a small business owner who lives close to 

the plant site and operates a boat-based sightseeing boat company that tours the Northeast Cape 

Fear River, R09 Pet'rs' SJ Mem., Ex. 19, R. at 5840-42; Rll Pet'rs' SJ Mem., Ex. 19 W 5-11; 

and a former teacher who spends much of his time exploring the creeks and river near his home 

and the proposed plant, R09 Pet'rs' SJ Mem., Ex. 23, R. at 5858-63; R11 Pet'rs' SJ Mem., Ex. 

Ill. PETITIONERS' CLAIMS 

Petitioners' challenges to each of these permits included claims based on: the 

application's description of the proposed quarry, which is the foundation for the air quality 

permit analysis; the best available control technology ("BACT") analyses in support of the S02, 

NOx, PM, and VOC limits; and the DAQ Director's failure to require achievable pollution 

reductions to protect human health and well-being. 4 R09 Pet'rs' Preh'g Statement, R. at 347-

49; R11 Pet'rs' Preh'g Statement at 1-3. 

Petitioners presented evidence supporting their contention that ifDAQ had followed the 

requirements of the Air Pollution Control Act, pollution from the facility would be reduced. 

1bis evidence showed that application of required controls would reduce S02 by more than 145 

tons each year. See R09 Pet'rs' SJ Mem., R. at 5125. With accurate information and required 

control, NOx emissions could be reduced by more than 700 tons per year. See id., R. at 5154-56 

4 Petitioners' challenge of the R09 Permit also included claims related to the total hydrocarbon maximum achievable 
control technology limit. Petitioners voluntarily withdrew this claim based on information obtained in discovery. 
See R09 Pet'rs' Resp. to Resp't DAQ's Mot. for Partial Summ. J. and Resp't-Intervenor's Mot. for Summ. J., R. at 
6494-95. 
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(citing similar sources that achieved 50% better pollution control than CCC). Likewise, VOC 

and PM emissions would be reduced through a lawful permitting process. See id., R. at 5160-

63, 5168-69. Neither Judge Gray nor the EMC reached Petitioners' claims regarding DAQ' s 

pe:tmitting errors. See Decision Granting Summary Judgment to Respondent and Respondent-

Intervenor, 12 EHR 02850, R. at 88-89 ("R09 SJ Order"); Final Decision, 13 EHR 16148 at 2 

(Nov. 4, 2013) ("RIO Final Decision"); Final Agency Decision, 12 EHR 02850 at 6 (May 8, 

2014) eR09 Final Agency Decision"). 

STANDARD OF REVIEW 

On a petition for judicial review, the reviewing court may "reverse or modify the decision 

if the substantial rights of the petitioners may have been prejudiced because the findings, 

inferences, conclusions, or decisions are: 

(1) In violation of constitutional provisions; 
(2) In excess of the statutory authority or jurisdiction of the agency or administrative law 
judge; 
(3) Made upon unlawful procedure; 
( 4) Affected by other error oflaw; 

(5) Unsupported by substantial evidence admissible under G.S. 150B-29(a), 150B-30, or 
lSOB-31 in view of the entire record as submitted; or 

(6) Arbitrary, capricious, or an abuse of discretion." 

N.C. Gen. Stat. § 150B-51(b). Alleged errors ofhi.wunder subdivisions (1) through (4) are 

reviewed de novo. Id. § 150B-51(c); see also Clark Stone Co., Inc. v. DENR, 164 N.C. App. 24, 

31, 594 S.E.2d 832, 837 (2004). "Under the de novo standard of review, the trial court considers 

the matter anew and freely substitutes its own judgment for the agency's." Overcash v. DENR, 

179 N.C. App. 697, 703, 635 S.E.2d 442, 446 (2006) (citations and alterations omitted). 

Petitioners have appealed the EMC and ALJ decisions as unlawful interpretations of the AP A, 

Clean Air Act, and Air Pollution Control Act and, therefore, the standard of review is de novo. 
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When "reviewing a final decision allowing ... summary judgment, the court :)1lay enter 

any order allowed by G.S. 1A-1 ... Ru1e 56." N.C. Gen. Stat.§ 150B-51(d). Summary 

judgment under Rule 56 is proper when the "pleadings, depositions, answers to interrogatories, 

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as 

to any material fact and that any party is entitled to judgment as a matter oflaw~" Id. 

§ 1A-1, Rule 56( c). 

When reviewing an order on a motion to dismiss under Rule 12(b)(6) de novo, courts 

must construe complaints "liberally," Hyde v. Abbott Labs, 123 N.C. App. 572, 575, 473 S.E.2d 

680, 682 {1996), so "as to do substantial justice," N.C. Gen. Stat. § 1A-1, Rule 8(f). "Rule 

12(b)(6) 'generally precludes dismissal except in.those instances where the face ofthe complaint 

discloses some insurmountable bar to recovery."' Newberne v. Dep't of Crime Control and Pub. 

Safety, 359 N.C. 782, 784, 618 S.E.2d 201,203 (2005) (citations omitted). The factual 

allegations in the petition and prehearing statement must be "treated as true," Hunter v. Guardian 

Life Ins. Co., 162 N.C. App. 477,480, 593 S.E.2d 595,598 (2004) (citations omitted), and . 

cannot be disputed. The standard is the same for a motion to dismiss for lack of subject matter 

jurisdiction under Ru1e 12(b)(l), in that the allegations ofthe complaint are accepted as true for 

purposes of the motion. Hunt v. N.C. Dep't ofLabor,348 N.C. 192, 194,499 S.E.2d 747, 748 

(1998). In deciding a motion to dismiss for lack of subject matter jurisdiction, "a trial court is 

not limited to the pleadings, 'but may review or accept any evidence, such as affidavits, or it may 

hold an evidentiary hearing."' Burton v. Phx. Fabricators & Erectors, Inc., 194 N.C. App. 779, 

782, 670 S.E.2d 581, 583 (2009) (citations omitted). 

ARGUMENT 

The "primary goal" of the Clean Air Act is ''pollutio~ prevention." 42 U.S. C.§ 7401(c). 

The North Carolina Air Pollution Control Act implements that goal by requiring the Division of 
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Air Quality to ''prevent[], so far as reasonably possible, any increased pollution of the air." N.C. 

Gen. Stat. § 143-215.108(b). The central question in this case is whether neighbors of a 

proposed cement plant-who have proven that their rights under the Air Pollution Control Act 

are substantially and adversely affected under the APA and N.C. Supreme Court's well

established standard-must prove a different, unprecedented set of facts to show that those rights 

are "substantially prejudiced" before an ALJ will reach the merits of their claims in a contested 

case. The new standard adopted below would require these neighbors to provide expert 

testimony that (1) sets an acceptable level of pollution; (2) identifies the incremental pollution · 

that would be reduced through a lawful permitting process; (3) proves specific injuries that 

Petitioners' members would suffer from the incremental increase fu that pollutant; (4) quantifies 

the health and economic extent of those injuries; and (5) demonstrates that the quantified injury 

from the future pollution would be substantial. In other words, excess pollution would be 

prevented only if individuals that will be affected by the pollution show exactly how and how 

much they will be harmed. Tbis novel standard contradicts the very underpinnings of the Clean 

Air Act and the AIT Pollution Control Act-that air pollution is harmful and must be prevented 

through strict compliance with these Acts-and cannot withstand scrutiny. 

In addition, the analysis required by the Clean Air Act and Air Pollution Control Act 

demands accurate information when estimating future pollution levels, evaluating the effects of 

the proposed pollution, and providing opportunity for public comment. Here, DAQ issued the . 

permits based on a quarry plan that CCC substantially changed after submitting its initial 

application but years before DAQ issued the permits. DAQ failed to require CCC to amend its 

application to provide an accurate quarry description, in violation of permitting requirements. 
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Finally, collateral estoppel does not apply h~re, especially now that all three permit 

challenges have been consolidated, and the final resolution ofall ofPetitioners' claims must 

apply to the currently effective permit (i.e., the Rll Permit). 

I. PETITIONERS HAVE DEMONSTRATED THAT DAQ'S ISSUANCE OF THE 
PERMIT SUBSTANTIALLY PREJUDICED THEm RIGHTS UNDER 
APPLICABLE LAW. 

Petitioners have proven through uncontested affidavit testimony that their ·organizations 

represent members who live, fish, boat, swim, operate businesses, and otherwise use the ru·ea 

near CCC's proposed cement plant such that they will be exposed to, and suffer from, the plarit's 

air pollution. Under the AP A, Air Pollution Control Act, and Clean Air Act, Petitioners are, 

therefore, entitled to a hearing on whether DAQ's permitting decision was lawful. The EMC and 

Judge Gray denied Petitioners. that hearing based on a determination that Petitioners had not 

proven and quantified specific health injuries that individual members would suffer as a result of 

the unlawfully authorized portion of each pollutant the plant would emit. Such a showing has 

never been required under the AP A or the Air Pollution Control Act, and cannot be imposed by 

North Carolina without violating the Clean Air Act. 

A. Petitioners' Affidavit Testimony Proves Injury to Protected Rights 
Under Established Law. 

1. A "person aggrieved" is a party whose rights have been substantially 
prejudiced. 

The AP A entitles a party to commence a contested case by filing a petition that "shall 

state facts tending to establish" that an agency respondent, among other things, "substantially 

prejudiced the petitioner's rights." N.C. Gen. Stat. § 150B-23(a). "Any person aggrieved may 

commence a contested case." Id. 

The AP A defines "person aggrieved" to mean one who is "affected substantially in 

[one's] person, property, or employment" by an administrative action. N.C. Gen. Stat. § 150B-
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2(6). A person aggrieved may be a "group of persons of common interest," ill,., and courts have 

interpreted the term to include nonprofit groups, such as Petitioners, that have one or more 

members who will be adversely affected by an administrative decision. See Orange Cnty. v. 

N.C. Dep't ofTransp., 46 N.C. App. 350, 360-62, 265 S.E.2d 890, 898-99 (1980) (where a 

nonprofit group had members with a "geographical nexus" to the disputed site such that those · 

members would be expected to suffer from any environmental consequences, the group itself 

was a person aggrieved). 

North Carolina courts have interpreted person aggrieved to mean a party that has suffered 

an infringement or denial of legally protected rights. A person aggrieved is "[a] dversel y or 

injuriously affected; damnified, having a grievance, having suffered a loss or injury, or injured; 

prejudiced; also having cause for complaint. .... adversely affected in respect oflegal rights, or 

suffering from an infringement or denial oflegal rights." Id. at 360,265 S.E.2d at 899 (citing In 

re Halifax Paper Co., 259 N.C. 589, 595, 131 S.E.2d 441,446 (1963)). "In order for [a] 

petitioner to prevail on her claim to status as a 'person aggrieved' under the NCAP A, petitioner 

must first demonstrate that her personal, property, employment or other legal rights have been in 

some way impaired." In re Denial of Request for Full Admin. Hr'g, 146 N.C. App. 258,261, 

552 S.E.2d 230,232 (2001). 

As a result, any party that proves that its rights are substantially and adversely affected by 

an agency action such that they are a person aggrieved has necessarily demonstrated that the 

same rights have been "substantially prejudiced" by that same agency action. 

Before this case, North Carolina courts and the EMC recognized that meeting the person 

aggrieved standard demonstrated substantial prejudice to a petitioner's rights, and considered the 

phrases interchangeable standards necessary to establish subject matter jurisdiction. In North 
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Carolina Forestry Association y. DENR, the EMC held that whether an agency action would 

"affect substantially ... or otherwise substantially prejudice [petitioners'] rights" is a question of . 

standing, which is "necessary for any judicial body to consider in determining whether it has 

jurisdiction."5 98 EHR 0777, Final Agency Decision at *7-8 (Nov. 5, 1999).6 On appeal from 

this decision, North Carolina courts confirmed that substantial prejudice is not an additional, 

higher hurdle that Petitioners must clear, and reached the merits of the case after determining that 

the petitioners were persons aggrieved. N.C. Forestry Ass'n v. DENR, 357 N.C. 640, 644, 588 

S.E.2d 880, 883 (2003) (holding that petitioners were persons aggrieved and explaining that 

individuals "adversely affected" by an agency decision "generally have standing to complain that 

the agency based its decision upon an improper legal ground"); N.C. ForestryAss'n, 162 N.C. 

App. 467,470-73,591 S.E.2d 549,552-54 (2004) (holding, without additional analysis of 

injury, that the EMC's final agency decision was timely and that delegation of authority to issue. 

general permits was lawful), overruled on other grounds by DENR v. Carroll, 358 N.C. 649, 661, 

599 S.E.2d 888, 895-96 (2004); N.C. Forestry Ass'n v. DENR, 99 CVS 13044, Memorandum of 

Decision and Order on Remand at *5-6, 13-14 (Dec. 22, 2004) (ruling on merits of permitting 

decision without additional analysis of injury). 

Other decisions by North Carolina courts and the EMC further demonstrate the consistent 

determination that a party whose rights have' been substantially and adversely affected such that 

they are persons aggrieved has had those rights substantially prejudiced. See Cnty. of Wake v. 

5 This holding comports with the purpose of the standing requirement, since substantial prejudice is a question of 
whether the petitioner "has a sufficient stake in an otherwise justiciable controversy such that he or she may 
properly seek adjudication of the matter." See Morris v. Thomas, 161 N.C. App. 680, 684, 589 S.E.2d 419, 422 
(2003); Stanley v. Dep't of Conservation & Dev., 284 N.C. 15, 28, 199 S.E.2d 641, 650 (1973) ("The rationale of 
this rule is that only one with a genuine grievance, one personally injured by a statute, can be trusted to battle the 
issue."); Orange Cnty., 46 N.C. App. at 361, 265 S.E.2d at 899 (petitioners are aggrieved and have standing if they 
"alleged such a personal stake in the outcome of the controversy as to assure that concrete adverseness which 
sharpens the presentation of issues"). 
6 Unpublished decisions cited by Petitioners are included in the attached Appendix. 
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DENR, 155 N.C. App. 225, 235-36, 573 S.E.2d 572, 580-81 (2002) (finding that the petitioners 

were persons aggrieved and resolving case on merits of permitting decision); Pamlico-Tar River 

Found. v. DENR, 09 EHR 1839, Final Agency Decision at HO (EMC Oct. 16, 2012) (same); 

City of Rockingham v. DENR, 08 EHR 0560, 0956, Final Agency Decision at *48 (EMC July 

22, 2011) (same). In Aldridgev. DENR, the administrative law judge expressly equated the two 

terms: "The petition does not state any facts tending to establish substantial prejudice, or harm, 
. . . 

to any of the Petitioners or to any of Petitioner's rights. In that regard, the petition does ~;..,,_·;;~~-.:;~:-.-'?'t .. · · · · 

contain any facts regarding Petitioner's status as persons aggrieved." 98 EHR 0665, 13 N.C. 

Reg. 617 at *3 (Oct. 1, 1998) (emphases added). 

2. The N.C. Supreme Court has established the facts necessary to show 
an infringement upon or denial of rights protected by the Air 
Pollution Control Act. 

The analysis of a person's "rights, duties, and privileges" in a contested case brought 

under the AP A must be conducted in the context of the relevant organic statute. See Empire 

Power v. DENR, 337 N.C. 569, 583, 588,447 S.E.2d 768, 776-77, 779 (1994) (while the 

"NCAP A confers procedural rights and imposes procedural duties," the organic statute "defines 

those rights, duties, or privileges"); Justice for Animals, Inc. v. Robeson Cnty., 164 N.C. App. 

366, 370-71, 595 S.E.2d 773, 776 (2004). Here, the relevant organic statute is the Air Pollution 

Control Act, N.C. Gen. Stat.§ 143-215.105 to .114c, which implements the federal Clean Air 

Act in North Carolina. 

In Empire Power, the North Carolina Supreme Court established the facts that petitioners 

under the Air Pollution Control Act must plead to demonstrate that their rights have been 

infringed upon or denied by the issuance of an air quality permit. These are the same facts that 

Petitioners must prove under N.C. Gen. Stat. § 150B-29, which provides that petitioners "must 

establish the facts required by G.S. § 150B-23(a)"-in this case, the facts set out in Empire 
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Power. Under Empire Power, petitioners must show that (1) they live, recreate, or engage in 
other activities near the proposed source of air pollution such that they would be exposed to the 

pollution, and (2) their interests are protected by the organic statute. See Empire Power v. 

DENR, 337 N.C. at 588-90, 447 S.E.2d at 779-81; see also Orange Cntv., 46 N.C. App. at 360-

62, 265 S.E.2d at 898-99 (holding that the same elements are required to show that a petitioner is 

aggrieved in the context ofthe North Carolina Environmental Policy Ad); Cntv. ofWake, 155 

N.C. App. at 236-37, 573 SE2d at 580-81 (same, in the context of the solid waste management 

statutes). Petitioners who meet these requirements ''may be expected to suffer from whatever 

adverse environmental consequences" the new pollution will have, and are therefore entitled to a 

hearing to ensure that the permit fully complies with the law. Empire Power, 337 N.C. at 589-

90, 447 S.E.2d at 780. 

The court recognized that the Air Pollution Control Act grants the citizens of this state 

the right to be protected from avoidable air pollution that would affect their health, quality of 

life, property value, enjoyment of the natural attractions of the state, and use of natural resources. 

See Empire Power, 337 N.C. at 588-89, 447 S.E.2d at 780 (citingN.C<Jt·G~~~~at~-§ 143-211). 

To protect those rights, DAQ is charged with "preventing, so far as reasonably possible, any 

increased pollution of the air from any additional or enlarged sources." N.C. Gen. Stat. § 143-

215.1 08(b ). These protections implement the purposes of the federal Clean Air Act, which are, 

among other things, ''to protect and enhance the quality of the Nation's air resources so as to 

promote the public health and welfare and the productive capacity of its population," 42 U.S.C. 

§ 7401, and ''to protect public health and welfare from any actual or potential adverse effect ... 

notwithstanding attainment and maintenance of all national ambient air quality standards," id. 

§ 7470(1). 
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3. Petitioners' affidavit testimony demonstrates that their rights are 
substantially prejudiced under the Air Pollution Control Act. 

Petitioners alleged the facts required by Empire Power in their petitions and have 

provided affidavit testimony proving these facts. See Steel Creek Dev. Corp. v. Smith, 300 N.C. 
I 

631, 639, 268 S.E.2d 205,210 (1980) (explaining that evidence in support of or in opposition to 

a motion for summary judgment is demonstrated "often with affidavits"). Each Petitioner 

represents members who·live, work, fish, boat, recreate, or otherwise use and enjoy the natural 

resources in the Cape Fear River Basin that would be affected by air pollution from the proposed 

plant, including PM pollution increased by the Rll Permit, S02, NOx, and other pollutants. See 

Aff. of Todd Miller at~ 16 (North Carolina Coastal Federation is devoted to safeguarding the 

coastal waters of North Carolina, and many of the group's more than 10,000 members use and 

enjoy the area that would be impacted bypoilution from the facility)7
; Aff. of Kemp Burdette at 

~~ 4, 11 (Cape Fear River Watch was founded to protect and restore the Lower Cape Fear River 

Basin, approximateiy 10 percent of the group's 600 members live within a few miles of the 

facility)8
; Aff. of Molly Diggins at W 3, 12 (Sierra Club's purposes include exploring and 

protecting the environment, and many of Sierra Club's approximately 15,000 members live, 

work, and spend time outdoors in areas that would be exposed to pollution from the facility)9
; 

Aff. of Allie Sheffield at~ 5 (Pender Watch and Conservancy's mission is to preserve and 

maintain the natural environment near the facility, and more than 95 percent of the group's 450 

members live in Pender County or New Hanover County, the two counties that would be most 

affected by the facility). 10 As this testimony shows, Petitioners represent their members' 

interests in protecting air quality, maintaining quality oflife, assuring "continued enjoyment of 

7 R09 Pet'rs' SJMem., Ex.l6, R. at5848-5l;Rll Pet'rs' SJMem., Ex.14. 
8 R09 Pet'rs' SJ Mem., Ex. 18, R. at 5835, 5838; R11 Pet'rs' SJ Mem., Ex. 15. 
9 R09 Pet'rs' SJ Mem., Ex. 20, Rat 5844, 5846; Rll Pet'rs' SJ Mem., Ex. 16. 
10 R09 Pet'rs' SJ Mem., Ex. 22, R. at 5853; Rl1 Pet'rs' SJ Mem., Ex. 17. 
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the natural attractions" through vruious recreational activities, and ''preventing, so far as 

reasonably possible, any increased pollution of the air from any additional or enlarged 

sources"-interests recognized by the N.C. Supreme Court in Empire Power. 337 N.C. at 588-

89,447 S.E.2d at 780 (quoting N.C. Gen. Stat.§§ 143-215.108(b), 143-211). 

In uncontested affidavits, Petitioners' members testified that they are concerned that they 

will suffer from the well-established health effects of the pollutants that will be emitted by the 

plant-including premature death, asthma, respiratory problems, heart attacks, lung disease, and 

cardiovascular disease--as well as impacts to their property, professions, quality oflife, 

environment, and enjoyment of the area. Af£ of Michael Barber at W 5-16 (Mr. Barber is a 

member ofPenderWatch, lives two miles from the proposed facility, and is concerned about the 

facility's effects on his property, and his recreational, personal, health, and aesthetic interests)11 ; 

Aff. of Douglas Springer at W 4-9 (Mr. Springer is a member of Cape Fear River Watch, lives 

within three miles of the proposed facility, and is concerned about impacts on his health, boating 

and sightseeing businesses, quality of life, and property value i 2
; Aff. ofMorris Allison at~~ 2-9 

(Mr. Allison is a member of Sierra Club, lives 3.5 miles from the proposed facility, and is 

concerned that its air emissions will adversely affect his property, health, and ability to recreate 

in the area)13
; Aff. ofDr. RobertPru.T at W 3-16 (Dr. Parr is a member of the North Carolina 

Coastal Federation, lives less than 10 miles from the proposed facility, fishes the Northeast Cape 

Fear in the vicinity of the proposed plant, and is concerned that the facility will jeopardize his 

property, his health, and the health ofbis patients and family) 14
: 

11 R09 Pet'rs' SJ Mem, Ex. 23, R. at 5859-62; R11 Pet'rs' SJ Mem., Ex. 18. 
12 R09 Pet'rs' SJ Mem., Ex. 19,R at 5841-42; R11 Pet'rs' SJ Mem., Ex. 19. 
13 R09 Pet'rs' SJ Mem, Ex. 21, R. at 5848-51; R11 Pet'rs' SJ Mem., Ex. 20. 
14 R09 Pet'rs' SJ Mem, Ex. 17, R. at 5829-32; Rll Pet'rs' SJ Mem., Ex. 21. 
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It is undisputed that this testimony proves that Petitioners are persons aggrieved by 

DAQ's issuance of the air quality permits. See R09 SJ Order at 2, R. at 89; R09 Hr'g Tr. 82:12-

13, R. at 82 (stating at the hearing on this matter that "[t]here's no question in my mind that 

there's standing for Petitioners in this case. Those folks who live at or near or around that plant 

have the same standing, I believe that George Clark had in Empire Power to get a contested 

case"); R09 Final Agency Decision at 6; R1 0 Final Decision at 2. By definition, Petitioners have 

demonstrated that they are substantially affected by-in other words, have had their rights 

infringed upon and denied by-issuance of the permits. DAQ's infringement upon and denial of 

those rights satisfies the AP A requirement that Petitioners demonstrate that the agency has 

"substantially prejudiced" Petitioners' rights . 

. B. The Decisions Below Are Unsupported By Any Relevant Case Law 
and Violate Canons of Statutory Interpretation. 

The decisions by Judge Gray and the EMC reject the direction of the N.C. Supreme Court 

to apply the APA within the context of the organic statute at issue. Each arose out ofDAQ's and 

CCC's arguments regarding the substantial prejudice requirement, which are based exclusively 

on cases interpreting and applying the statute governing certificates of need for health care 

facilities. In doing so, the decisions effectively delete the person aggrieved standard from the 

. AP A, violating bedrock principles of statutory interpretation . 

. The heightened substantial prejudice requirement argued by DAQ and CCC and accepted 

by the ALJ and EMC would require Petitioners to quantify, with scientific certainty, the future 

harm that their members will suffer as a result of the incremental pollution increases caused by 

the agency's errors. To satisfy the new requirement, Petitioners would need to provide expert 

testimony that(1) sets an acceptable level of pollution, R09 CCC Mem. in Supp. ofMot. for 

Summ. J ., R. at 1 094; (2) identifies the incremental pollution that would be reduced through a 
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lawful permitting process, id.; (3) proves specific injuries that Petitioners' members would suffer 

from the incremental increase in that pollutant, id.; (4) quantifies the health and economic extent 

ofthose injuries, R09 CCC Mem. in Supp. ofMot. for Summ. J., R. at 1095; R09 DAQ Mem. in 

Supp. of Mot. for Swnm. J., R. at 6235; R09 DAQ Reply in Supp. of Mot. for Summ. J., R. at 

6926; and ( 5) demonstrates that the quantified injury from the future pollution would be 

substantial, R09 CCC Reply in Supp. ofMot. for Summ. J., R. at 6863. This heightened 

standard has no basis in the Clean Air Act or the Air Pollution Control Act. 

1. Case law interpreting the proof of injury required by the Certificate 
of Need statute is inapplicable to cases under the Air Pollution 
Control Act. 

DAQ's and CCC's arguments in support of the novel substantial prejudice standard are 

based on a handful of cases interpreting the statute ,governing certificates of need ("CON") for 

health care facilities, not the Clean Air Act or Air Pollution Control Act. Each cites Parkway. 

Urology v. N.C. Department ofHealth & Human Services, 205 N.C. App. 529, 696 S.E.2d 187 

(20 1 0), and other CON cases for the premise that Petitioners must "quantify the harm incurred" 

as a result ofDAQ's permitting errors. R09 DAQ Mem. in Supp. of Mot. for Summ. J., R. at 

6235; R09 CCC Mern. in Supp. of Mot. for Sumrn. J., R. at 1095. 

In relying on these cases and ignoring the organic statute at issue here, they ignore the 

North Carolina Supreme Court's instruction to evaluate the requirements under section 150B-

23(a) of the APA in the context of the relevant organic statUte. See Empire Power, 337 N.C. at 

583, 588,447 S.E.2d at 776-77, 779; see also In re Denial, 146 N.C. App. at 260,552 S.E.2d at 

232 ("A person's rights, duties or privileges arise under the relevant organic statute"). 

In addition, as the Court of Appeals has held, when "the nature of contested case hearings 

under the CON law and the Administrative Procedure Act" is at issue, that interpretation of the 

AP A is "limited to cases in which CON law is applicable." Robinson ex rei. Robinson v. N.C. 
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Dep't of Health & Human Servs., 715 S.E.2d 569, 571 {2011) (emphasis in original). This 

restriction on interpretations of the CON law is necessary because that statute creates a different 

administrative review process, applies different standards-which do not include the person 

aggrieved standard-and includes different judicial review procedures. See N.C. Gen. Stat. 

§ 131 E-188 (describing administrative and judicial review procedures for CON cases). 

The disparate purposes of the CON statute and Air Pollution Control Act illustrate how 

the harm that petitioners must prove differs depending on the organic statute at issue. In the 

cases cited by DAQ and CCC, the interests that the petitioner was seeking to protect under the 

CON statute were economic, and related to harms caused by industry competitors. See ParkWay 

Urology, 205 N.C. App. at 538-39,696 S.E.2d at 193-95 {applyingN.C Gen. Stat.§ 131E-

183). The interests protected by the Air Pollution Control Act, on the other hand, are inherently 

difficult, if not impossible, to quantify. For example, the Air Pollution Control Act protects 

"continued enjoyment of the natural attractions of the State," N.C. Gen. Stat.§ 143-21l(c), and 

"quality of life," Empire Power, 337 N.C. at 589, 447 S.E.2d ~t 780. 

Because of these fundamental differences in the purposes of the underlying statutes, the 

treatment of harm in cases arising under them is different. As the court in Parkway Urology 

concluded, the CON statute did not protect the petitioner from "any increase in competition." 

205 N.C. App. at 539, 696 S.E.2d at 195. The Air Pollution Control Act and Clean Air Act, in 

contrast, establish the legislative goal of"preventing, so far as reasonably possible, any increased 

pollution" from additional sources in recognition of the harmful impacts of air pollution. N.C. 

Gen. Stat. § 143-215.108(b). Therefore, cases interpreting the CON statute are inapplicable to 

this case and do not establish the standard of harm that must be shown under the Air Pollution 

Control Act. 
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2. The ALJ and EMC decisions render the person aggrieved standard 
superfluous and create absurd results. 

The ALJ's and EMC's novel interpretation of the AP A additionally fails because it would 

eliminate the defined term "person aggrieved" from the statute. As argued by Respondents 

below, both substantial prejudice and person aggrieved relate to the harm resulting :fi·om an 

agency's action~ R11 DAQ's Resp. to Pet'rs' Mot. for Partial Summ. J. at 12-13; Rll CCC 

Resp. to Pet'rs' Mot. for Partial Summ. J. at 14-15. Likewise, those petitioners who commence 

a contested case as persons aggrieved must plead facts showing that they are persons aggrieved 

and substantially pJ;ejudiced, see N.C. Gen. Stat. § 150B-23( a), and must ultimately prove both 

by a preponderance of the evidence,~ id. § 150B-29(a). But under the standard set by Judge 

Gray and the EMC, proving substantial prejudice requires a greater showing of harm than that 

required under the person aggrieved standard. Under this construction, pleading or proving that 

petitioners are harmed as persons aggdeved would be meaningless, because petitioners would 

still have to plead and prove a heightened degree of harm under the substantial prejudice 

standard. Such an unprecede.rited interpretation effectively reads person aggrieved-and its 

definition--out of the APA. Burgess v. Your House of Raleigh, Inc., 326 N.C. 205,216, 388 

S.E.2d 134, 140 (1990) ("[A] statute must be construed, if possible, so as to give effect to every 

provision, it being presumed that the Legislature did not intend any of the statute's provisions to 

be surplusage."). 

In addition, the ALJ and EMC's novel interpretation creates absurd results. It is a basic 

tenet of statutory construction that "[a] statute is presumed not to have been intended to produce 

absurd consequences, butratbe.rto have the most reasonable op_eration that its language permits." 

Burgess, 326 ~.C. at 216, 388 S.E.2d at 141; State ex rel. Comm'rofins. v. N.C. Auto. Rate 

Admin. Office, 294 N.C. 60, 68,241 S.E.2d 324, 329 (1978) ("In construing statutes courts 
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normally adopt an interpretation which will avoid absurd or bizarre consequences, the 

presumption being that the legislature acted in accordance with reason and common sense and 

did not intend untoward results."); Person v. Garrett, 280 N.C. 163, 166, 184 S.E.2d 873, 874-75 

(1971) (''The language of the statute will be interpreted to avoid absurd consequences."). Under 

the ALJ and EMC decisions, Petitioners' rights can simultaneously be substantially affected, 

infringed upon, and denied by DAQ's permitting errors, but not substantially prejudiced. "Such 

an interpretation [is] absurd." Burgess, 326 N.C. at 216, 388 S.E.2d at 140. 

Here, the statutory language pennits "reasonable operation" that would avoid that absurd 

result. Courts have recognized that similar wording used in similar context within a statute 

should be interpreted consistently. See Anderson v. Town of Albemarle, 182 N.C. 434, 436-37, 

109 S.E. 262, 264 (1921). Both substantial prejudice and person aggrieved have been interpreted 

as tests of subject matter jurisdiction and have beentreated as interchangeable. See Section 

l(A)(l), supra. The "common sense, practical meaning of the legislation" requires interpreting 

the terms to "mean the same thing." Anderson, 182 N.C. at 436-37, 109 S.E. at 264. This 

interpretation not only is consistent with the statutory language and case law, but fulfills the 

intent of the AP A, which is ''to assure that aggrieved persons have a mearungful opportunity to 

challenge state government action." Brad Miller, What Were We Thinking?: 'Legislative Intent 

and the 2000 Amendments to the North Carolina AP A, 79 N.C. L. Rev. 1657, 1666 (2001). The 

AP A and the organic statute "should be liberally construed together to preserve and effectuate 

that right." Empire Power, 337 N.C. at 594, 447 S.E.2d at 783; see also Person,280 N.C. at 166, 

184 S.E.2d at 874-75 (''The intent of the legislature controls the interpretation of a statute."). 
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C. Petitioners Have Demonstrated Adequate Injury For Article III 
Standing Under the Clean Air Act, Which Limits the Harm That 
Petitioners Must Show. 

The decisions below also conflict with the Clean Air Act. The Act guarantees a right to 

judicial review of an agency's permitting decision to any party that meets the minimum standing 

requirements of Article III ofthe U.S. Constitution. Because North Carolina's implementation 

of the Clean Air Act must conform to the Act's requirements, this guarantee limits the degree of 

injury that a North Carolina court can require Petitioners to demonstrate before reaching the 

errors of a permitting decision. 

1. The Clean Air Act requires North Carolina to provide judicial 
review of permitting decisions for parties who satisfy Article III 
standing requirements. 

The Clean Air Act "require[s], at a minimum, that states provide judicial review of 

permitting decisions to any person who would have standing underArticle III of the United 

States Constitution." Virginia v. Browner, 80 F.3d 869, 876 (4th Cir. 1996) (holding that 

"limiting availability of review to those persons with 'pecuniary and substantial' interests 

violates [Title V of the Clean Air Act]"). Consistent with this holding, the EPA, which has the 

authority to approve or disapprove air permitting programs such as North Carolina's, has 

determined that such an opportunity for judicial review ofthe permitting decision is required for 

a state to maintain authority to issue Clean Air Act permits, such as the one at issue in this case. 

See Approval and Promulgation of Air Quality Implementation Plans; Commonwealth of 

Virginia-Prevention of Significant Deterioration Program, 61 Fed. Reg. 1880, 1882 (proposed 

Jan. 24, 1996) (proposing disapproval of state implementation plan because it failed to provide 

opportunity for judicial review of a PSD permit to "any member of the public who has 

pl'Jrticipated in the public comment process and meets the threshold standing requirements of 

Article III of the U.S. Constitution"); see also Approval and Promulgation of Air Quality 
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Implementation Plans; Commonwealth of Virginia-Prevention of Significant Deterioration 

Program, 63 Fed. Reg. 13,795, 13,795 (Mar. 23, 1998) (approving the state implementation plan 

in question only after the state corrected deficiencies in its judicial review procedures, including 

eliminating requirement that petitioners' injuries must be "pecuniary and substantial"). 

2. Article III standing does not require scientific proof of future injury. 

Individuals meet Article III standing requirements if (i) they have suffered an injury-in-

fact, which is an actual or imminent injury that is an invasion ofa legally protected interest and 

is concrete and particularized; (ii) such injury is fairly traceable to the agency decision; and (iii) 

the injury will likely be redressed by a favorable decision by the court. See 63 Fed. Reg. at 
-

13 '795 (explaining that these requirements conform to the standing requirements outlined in 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)). 

Sworn statements from members who would be affected by pollution "adequately 

document[] injury in fact." Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 

167, 183 (2000) (quoting Sierra Club v. Morton, 405 U.S. 727,735 (1972)); Summers v. Earth 

Island Inst., 555 U.S. 488, 494 (2009) ("While generalized harm to the forest or the environment 

will not alone support standing, if that harm in fact affects the recreational or even the mere 

esthetic interests of the plaintiff, that will suffice."); Virgini!!, 80 F.3d at 876 ("A plaintiff need 

not show 'pecuniary' harm to have Article III standing; injury to health or to aesthetic, 

environmental, or recreational interests will suffice."). Plaintiffs "need not show that they suffer 

a bodily injury caused by the pollution. Rather, plaintiffs can demonstrate a cognizable injury by 

showing that they breathe and smell polluted air." St. Bernard Citizens for Envtl. Quality, Inc. v. 

Chalmette Ref., LLC, 354 F. Supp. 2d 697, 702 (E.D. La. 2005) (holding that environmental 

groups had demonstrated injury-in-fact through testimony that they live near an emissions source 

and are concerned about their health). One federal appeals court has held that plaintiffs do not 
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need to prove that they are or will be exposed to excess air pollution for Article III standing 

under the Clean Air Act; instead, it is sufficient to show "increased health-related uncertainty" 

about whether an agency's actions expose members to excess air pollution. N.Y. Pub. Interest 

Research Group v. Whitman, 321 F.3d 316, 326 (2d Cir. 2003) (emphasis in original) ("[T]he 

distinction between an alleged ~xposure to excess air pollution and uncertainty about exposure is 

one largely without a difference since both cause personal and economic harm."). 

The Clean Air Act thus limits the showing ofhann that can be required to prove 

substantial prejudice under the APA. See 40 C.P.R. § 70.4(b)(3)(x) (requiring state 

administrative procedures to comply with Clean Air Act judicial review requirements). 

Petitioners have demonstrated, through sworn statements by individuals who will breathe the 

polluted air, that they meet Article III standing requirements. Under the Clean Air Act as applied 

by the Air Pollution Control Act, no further demonstration of harm can be required. 

DAQ's and CCC's elevated standard creates a much higher bar than the Article III 

standing test, 15 and has been rejected by federal courts. As the Fourth Circuit has held, "[i]f 

scientific certainty were the standard, then plaintiffs would be required to supply costly, strict 

proof of causation to meet a threshold jurisdictional requirement-even where, as here, the 

asserted cause of action does not itself require such proof. Thus, the 'fairly traceable' standard is 

'not equivalent to a requirement of tort causation.' Other circuits have refused to interpret it as 

such." Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 204 F.3d 149, 161 (4th Cir. 

2000) (citations omitted). "Rather than pinpointing the origins of particular molecules, a 

plaintiff 'must merely show that a defendant discharges a pollutant that causes or contributes to 

1S If petitioners who meet Article ill standing requirements cannot obtain judicial review of an agency's pennitting 
decision, North Carolina's state implementation plan would no longer satisfy the Clean Air Act's judicial review 
requirements. As a result, North Carolina would be vulnerable to having its plan revoked and replaced by a Federal 
Implementation Plan. See 42 U.S.C. § 7410(a)(2)(H)(ii). 
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the kinds of injuries alleged' in the specific geographic area of conceJ;U." Id. (citing Natural Res. 

Def. Council v. Watkins. 954 F.2d 974, 980 (4th Cir. 1992) (internal quotation marks omitted)). 

3. The testimony of Petitioners satisfies Article III standing 
requirements. 

The D.C. Circuit recently found that Petitioners in this case satisfied Article ill standing 

based on similar affidavit testimony from some of the same members regarding the effect of 

pollution from CCC's proposed plant on their health, property, and quality of life. In Natural 

I 

Resources Defense Council ("NRDC") v. EPA-a case involving pollution from cement kilns, 

including CCC's proposed facility-the court held that the petitioners, including three of the 

Petitioners in this case, had proven that they had Article ill standing. 749 F.3d 1055 (D.C. Cir. 

2014). That case involved pollutants at issue here, and the court's decision was based on 

testimony that is substantively similar to the testimony in this case, presented by many of the 

same affiants. See R11 Pet'rs' Reply in Supp. of Mot. for PartialSumm. J, Ex. 42-44. The 

court held that the Petitioners' testimony was sufficient to demonstrate standing: 

Petitioners are environmental associations with individual members across the 
country. EPA's affirmative defense WOJ;tJdimmunize certain emissions that 
petitioners contend should be penalized. Some of petitioners' members will 
suffer from those higher emissions, according to their affidavits. A ruling in their 
favor would prevent those emissions and help alleviate that harm. That's good 
enough. Petitioners have shown injury-in-fact, causation, and redressability, and 
they thus have standing under Article m. 

NRDC, 749 F.3d at 1062 (emphasis added). The court's decision £OnfiiiDS that Petitioners' 

testimony in this case is exactly the type of evidence that satisfies the Article III standing 

requirements, including injury-in-fact, causation, 16 and redressability. 

16 Importantly, the NRDC court held that the petitioners had standing to challenge a rule creating an affinnative 
defense based on a determination that violations of permit limits, which will occur in the future without regularity, 
would allow pollution that would harm the petitioners. 749 F.3d at 1062-63. Here, Petitioners challenge permit 
limits that allow the Facility to emit avoidable pollution every day of every year for the foreseeable future. 
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For all of these reasons, Petitioners are substantially prejudiced and entitled to a hearing 

on their substantive claims re"garding DAQ's permitting errors, and the novel standard adopted 

below should be reversed. 

ll. DAQ RELIED ON THE WRONG QUARRY PLAN. 

The decisions below also erroneously dismissed Petitioners' claims related to DAQ's 

reliance on an outdated quany plan, which in turn distorted DAQ's analysis of emissions at the 

proposed plant. DAQ's reliance on a quarry plan that the applicant had abandoned violates rules 

that require the permit to be based on accurate information and that the public have the 

opportunity to comment on the project that CCC actually intends to build. 

The Permit authorizes direct emissions from the quarry as well as emissions from the kiln 

that are dependent on the content of raw materials from the. quarry. R09 Pet'rs' Preh'g 

Statement, R. at 361; R11 Pet'rs' Preh'g Statement at 15. Federal and state regulations require 

permit applicants to submit accurate emission modeling and limits and applicants have an 

ongoing obligation to correct inaccuracies in their application. 15A N.C. Admin. Code 02D 

.0530(g), 02Q .0304(1). Yet the quarry plan that CCC submitted to DAQ is not an accurate · 

representation of the quarry that the Company intends to construct and operate. An updated 

quarry plan later submitted to the U.S. Army Corps of Engineers ("Corps") is substantially 

different from-and approximately double the size of-the placeholder plan submitted to DAQ. 

R09 Pet'rs' Preh'g Statement, R. at 362-63; Rll Pet'rs' Preh'g Statement at 16-17. Therefore, 

the emissions limits in the Permit are based on inaccurate and outdated information about the 

boundaries and operations of the quarry. 

Commenters brought these issues regarding inconsistent qu~ applications to DAQ's 

attention during the public comment period on the draft permit, R09 Pet'rs' Preh'g Statement, 

R. at 366; Rl1 Pet'rs' Preh' g Statement at 20, and DAQ acted arbitrarily and capriciously by 
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acting on the permit application without requiring CCC to amend its application to represent the 

quarry proposal submitted to the Corps pursuant to 15A N.C. Admin. Code 02Q .0304{i). Even 

when a material inaccuracy in an application does not come to light until after DAQ issues a 

permit, North Carolina regulations require DAQ to reopen and revise the permit to correct the 

inaccuracy. 15A N.C. Admin. Code 02Q .0517(a)(3), 02Q .0504(a), (c)(l). DAQ erred and 

failed to act as required by law by issuing a pennit based on an inaccurate quarry plan that 

materially changes the emissions allowed under the permit, and has not corrected this error by 

reopening and revising the permit to reflect an accurate quarry plan. 

A. Because PSD Permits Must Be Based On Accurate Data, Including an 
Accurate QuarrY Plan, DAO Erred in Relying On an Obsolete 
Quarry Plan. · 

PSD permit applicants must submit "all information necessary to perform any analysis or 

make any determination required." 40 C.F.R. § 51.166(n); 15A N.C. Admin. Code 02D 

.0530(g). This includes a determination of proper emission limits for PSD pollutants, also 

known as BACT limits. 40 C.F.R. § 51.1660)(2). Changes in baseline information-like a 

change in CCC's quarry proposal-"could have overarching impacts on the rest of the ... BACT 

analysis and consequently on a number of the permit conditions." In re Desert Rock Energy Co., 

Nos. 08-03, 08-04, 08-05, 08-06, 2009 WL 3126170 at *2 (EPA App. Sept. 24, 2009). For 

example, the BACT limits for sulfur dioxide and nitrogen oxides in the Rll Permit are excessive 

because they are based on the composition of raw materials from the placeholder quarry. 

The requirement that PSD permit applicants submit "all information necessary'' also 

mandates the submission of accurate estimates of potential emissions; 40 C.F.R. § 51.166(b)(4), 

and accurate emissions modeling, 40 C.F .R. § 51.166(k), both of which depend on site-specific 

factors and accurate information about CCC's quarry. DAQ's own modeling guidance requires 
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"[a] detailed, accurate map of the quarry site." Qua.ITy Guidance for Refmed Modeling at 3, 

available at http://daq.state.nc.us/permits/mets/quarryl.pdf. 

A permit must also reflect an accurate fugitive dust plan, which again depends on the 

facility's quarry. See 15A N.C. Admin .. Code 02D .0540( e). DAQ's analysis of the wrong 

quarry resulted in inaccurate BACT limits, emissions modeling, estimates of potential emissions, 

and a flawed fugitive dust plan, in violation of these state and federal regulations. 

In addition, PSD permit applicants must submit to DAQ any relevant "filings with the 

State or Federal regulatory authorities." See 40 C.P.R.§ 51.166(b)(40)(ii). Under state rules, 

CCC has "a continuing obligation to submit relevant facts pertaining to [its] permit application 

and to correct incorrect information on [its] permit application." 15A N.C. Admin. Code 02Q 

.0304(1 ). CCC submitted a quarry plan to the Corps for the larger quarry that CCC intends to 

build, but never provided this quarry plan to DAQ. DAQ acted on the application without 

requiring CCC to provide accurate information regarding the quarry proposal, despite having the 

. authority to do so under 15A N.C. Admin. Code 02Q .0304(i). As a result, the permit includes 

emission limits that are based on a quarry plan that materially differs from the quarry that CCC 

intends to build. 

The obligation to base permit limits on accurate information does not cease when the 

Permit is issued, emphasizing the necessity of accurate application information. IfDAQ "finds 

that [a] permit contains a material mistake or that inaccurate statements were made in 

establishing the emissions standards or other terms or conditions of the permit"-even after 

DAQ has already issued a final permit-DAQ must reopen and revise the permit. 15A N.C. 

Admin. Code 02Q .0517(a)(3); see also id. 02Q .0504(a), (c)(l) (requiring applicants who choose 

to obtain a construction and operation permit under 15A N.C. Admin. Code 02Q .0501(c)(2), and 
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who submit an application under 15A N.C. Admin. Code 02Q .0300, to follow the application 

processing procedures in section 02Q .0500 and 02D .0530). 

DAQ's reliance on the inaccurate quarry proposal included in the application violates the 

requirements for assessing projected emissions, modeling, and fugitive dust and, therefore, 

renders the agency's analysis erroneous as a matter oflaw and arbitrary and capricious. See 

N.C. Gen. Stat. 150B-23(a); see also Sanchez v. Town ofBeaufort, 211 N.C. App. 574, 580, 710 

S.E.2d 350, 354 (2011) (stating that agency action is "arbitrary and capricious when it is ... in 

disregard of facts or law" (citing Ward v. Inscoe, 166 N.C. App. 586, 595, 603 S.E.2d 393, 399 

(2004))). 

B. Petitioners Properly Challenged DAQ's Failure to Provide the Public 
With a Draft Quarry Plan That Accurately Represents the Quarry 
CCC Intends to Build. 

The Clean Air Act demands that the public be allowed to "submit written or oral 

presentations on the air quality impact of [a proposed] source, alternatives thereto, control 

technology requirements, and other appropriate considerations." 42 U.S.C. § 7475(a)(2). By 

providing an inaccurate quarry plan, DAQ denied the public a meaningful opportunity to 

comment and participate in the permitting process for the facility CCC actUally intends to build. 

C. Petitioners' Rights Are Substantially Prejudiced by DAO's Issuance 
of a Permit That Does Not Comply With Applicable Law. ' 

Finally, Petitioners' rights are substantially prejudiced for the same reasons described in 

Section I above, and they properly alleged the factors necessaryto invoke the jurisdiction of the 

Office of Administrative Hearings in their pleadings. Therefore the ALJ and EMC erred by 

dismissing the quarry-related claims for lack of subject matter jurisdiction. 
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ill. THE ALJ'S DECISION GRANTING SUMMARY JUDGMENT BASED ON 
COLLATERAL ESTOPPEL SHOULD BE REVERSED. 

Collateral estoppel does not preclude Petitioners' claims because previous decisions on 

earlier versions of the permit challenged here did not reach the merits ofDAQ's permitting 

actions. Under the doctrine of collateral estoppel "a final judgment on the merits prevents 

relitigation of issues actually litigated and necessary to the outcome of the prior action in a later 

suit involving a different cause of action between the parties or their privies." Whitmire v. 

Cooper, 153 N.C. App. 730, 733, 570 S.E.2d 908, 910 (2002) (citation omitted). Collateral 

estoppel applies to final judgments on the merits only. Id. at 734, 570 S.E.2d at 911 ("[T]here 

must have been a final judgment on the merits before the [collateral estoppel] doctrine may be 

applied."). While summary judgment generally constitutes a final judgment on the merits, Hill v. 

West, 189 N.C. App. 194, 198,657 S.E.2d 698, 700(2008), a court's entry of summary 

judgment on the basis of subject matter jurisdiction, without reaching the merits of a permitting 

decision, is an exception to the general rule, as explained below. 

As he explicitly acknowledged in his summary judgment orders, Judge Gray did not 

consider the merits ofDAQ's permitting decision. Under N.C. Gen. Stat. § 150B-23(a) the 

merits of a contested case include the court's analysis of whether the agency "(1) Exceeded its 

authority or jurisdiction; (2) Acted erroneously; (3) Failed to use proper procedure; ( 4) Acted 

arbitrarily or capriciously; or (5) Failed to act as required by law or rule"-in short, whether the 

agency erred in its permitting analysis. Judge Gray specifically declined to review DAQ's 

permitting analysis or Petitioners' claims that the agency violated the applicable standards under 

the Clean Air Act, Air Pollution Control Act, and applicable regulations and rules. In particular, 

Judge Gray's summary judgment order did not reach the question of whether DAQ erred by 

setting permit limits that would allow CCC' s proposed facility to emit excess levels of sulfur 

30 





dioxide, nitrogen oxides, particulate matter, and volatile organic compounds. 17 Rl 0 Final 

Decision at 2 (explaining that Judge Gray ''has not ruled on the alternative bases for summary 

judgment ... given that the ruling that Petitioners have not been substantially prejudiced by the 

agency's action is dispositive of all claims"); R09 SJ Order at 2 (same). Rather, he disposed of 

Petitioners' claims on the basis of substantial prejudice, a question of subject matter 

jurisdiction. 18 Id. 

A decision based on subject matter jurisdiction, whether made on a motion to dismiss or 

on summary judgment, "is not on the merits" and thus is not given collateral estoppel or res 

judicata effect. Foreman v. Foreman, 144 N.C. App. 582, 586-87, 550 S.E.2d 792, 795-96 

(2001); see also State ex rel. Onslow Cnty. v. Mercer, 128 N.C. App. 371, 378, 496 S.E.2d 585, 

589 (1998) ("[D]ismissal of a claim for lack of subject matter jurisdiction does not serve to 

preclude a later claim from being brought against a particular party."); Isgett v. Beecham, 151 

N.C. App. 752, 567 S.E.2d 468 (2002) ("A dismissal on the basis oflack of subject matter 

jurisdiction is not on the merits; therefore, the doctrine of res judicata does not apply."). In 

Foreman, the court held that because "the original action was dismissed fQr a lack of subject . 

matter jurisdiction," "there was never a judgment on the merits and the same parties should not 

be precluded from raising the same issue" under the doctrines of collateral estoppel or res 

judicata. 144 N.C. App. at 586,550 S.E.2d at 795. Here, because Judge Gray disposed of the 

R09 and R1 0 cases through his rulings on the basis of subject matter jurisdiction-and as a 

17 At the hearing on the R09 Pennit, DAQ specifically argued against reaching the merits of the permitting decision. 
Hr'g Tr., R. at 59 (arguing that Judge Gray should not reach the merits of the BACT determinations). 
18 DAQ and CCC have previously admitted that substantial prejudice is a question of subject matter jurisdiction. 
See R09 Mem. in Supp. ofResp't DAQ's Mot. to Dismiss, R. at 827-28. ("OAR lacks subject matter jurisdiction if 
Petitioners fail to ... 'state facts tending to establish that the agency ... substantially prejudiced the petitioner's 
rights."); R09 Mem. of Law in Supp. of Mot. to Dismiss by Resp't-Intervenor CCC, R. at 847 (same). 
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result, did not reach Petitioners' substantive claims that DAQ committed errors in its permitting 

decision-Petitioners "should not be precluded from raising the same issue[s]" in the Rll case. 

Petitioners' claims regarding quarry-related emissions are likewise not precluded on 

collateral estoppel grounds. With regard to those claims, neither Judge Gray's dismissal in the 

RIO case nor the Environmental Management Commission's decision in the R09 case affirming 

Judge Gray's dismissal constitutes a final judgment on the merits. See R09 R. at 1059. In each 

order, Judge Gray dismissed the claims for lack of subject matter jurisdiction under Ru1e 

12(b )(1) based on an erroneous finding that Petitioners were not substantially prejudiced. 

Although Judge Gray's decision on substantial prejudice was incorrect, his finding that he djd 

not have subject matter jurisdiction renders his decision on 12(b)(6) grounds unauthorized and 

ineffective. See Cline v. Teich for Cline, 92 N.C. App. 257, 264, 374 S.E.2d 462, 466 (1988) 

("Because the district court lacked subject matter jurisdiction over the present case, it had no 

authority to consider whether the Complaint failed to state a claim."); Flower v. Blackbeard 

Sailing Club, Ltd., 115 N.C. App. 349, 352, 444 S.E.2d 636, 638 (1994) (finding that the "court 

could not dismiss complaint with prejudice under N.C. R. Civ. P. 12(b)(6) ifthe court lacked 

subject matter jurisdiction"); Cooke v. Faulkner, 137 N.C. App. 755, 759, 529 S.E.2d 512, 514 

(2000) (declining to reach 12(b)(6) claim upon finding lack of subject matter jurisdiction). 

Even if Judge Ward's decision were correct, collateral estoppel should not prevent this 

Court from deciding that Petitioners are substantially prejudiced by the issuance of the R11 

Permit. Other courts have held that collateral estoppel does not apply among cases that have 

been consolidated. In a case involving the sister doctrine of res judicata, the First Circuit 

concluded that "consolidation precludes the use of the doctrine of res judicata to bar one action 

when the other action is resolved first." Bay State HMO Mgmt., Inc. v. Tingley Sys., Inc., 181 

32 





F.3d 174, 181 n.5, 182 (1st Cir. 1999)("[W]hen a plaintiff consolidates two actions in order to 

ensure that all claims will be adjudicated together, it makes little sense to bar the later-filed 

claims once the original claims are settled."); see also Devlin v. Trans. Commc'ns Int'l Union, 

175 F.3d 121 (2d Cir. 1999) (consolidation, rather than preclusion, is "[t]he proper solution to 

the problems created by the existence of two or more cases involving the same parties and issues, 

simultaneously pending in the same court"). This is true regardless of whether collateral 

estoppel was properly applied below. See Smith v. Ark. Dep't ofCorr., 103 F.3d 637,643, 650 

(8th Cir. 1996) (reaching a final decision in each ofthree consolidated cases, even though the 

claims in the third case had been barred by collateral estoppel below). Because the R09, RIO, 

and Rl1 cases have all been consolidated, collateral estoppel cannot bar Petitioners' claims in 

the Rll case. 

IV. FINAL RESOLUTION OF PETITIONERS' CLAIMS MUST APPLY TO THE 
Rll PERMIT. 

The EMC erroneously concluded that "Petitioners can only challenge the Rl 0 Permit 

and/or the Rll permit to the extent that these permits modify the prior Permit." R09 Final 

Agency Decision at 5. The rule that the EMC applied in reaching that conclusion states that 

"[ w ]hen a permit is modified, the proceedings shall affect only those parts of the permit that are 

being modified." 15A N.C. Admin. Code 02Q .0309(£). The EMC's decision errs in two 

respects. First, the d~ision erroneously states that ''the parties" agreed that the rule applied. 

Second, it applied the rule incorrectly because it failed to recognize that the· Rll and R1 0 permits 

fully replaced the preceding permits. 

Petitioners did not agree, and do not agree, that the Modification Rule applies in this 

instance. Nothing in the EMC record reflects such a position, and Petitioners have not stated 

such a position. Petitioners argued that the case was not moot when heard by the EMC because a 
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decision that reached the merits ofDAQ's pennitting decision could have preclusive effect under 

the doctrine of collateral estoppel. See R09 Pet'rs' Supplemental Br. in Resp. to Questions 

Presented by the Special Air Pemrit Appeals Committee at 3-7. Therefore, the EMC's 

conclusion that the "Parties" agreed that the Modification Rule applies is not supported by the 

record. 

The Modification Rule does not apply. Here, the R09 Permit was timely challenged by 

Petitioners. During briefmg on that chall~nge, and without public notice, DAQ issued the RIO 

Permit to CCC. The Rl 0 Permit incorporated the legal errors of the R09 Permit and replaced the 

R09 Permit in its entirety, rather than simply modifying the permit. DAQ subsequently replaced 

the RlO Pennit with the Rll Permit, incorporating the previous legal errors and compounding 

them by weakening the PM limit. The Modification Rule simply does not address these 

circumstances. 

For Petitioners to obtain the relief sought for DAQ's original permitting violations

which have been carried forward to the Rll Pemrit-those claims must be brought in a 

challenge to the Rll Permit. Under the EMC's application of the Modification Rule, a decision 

on the agency's permitting errors would he limited to the R09 Permit. Such a decision would 

have no legal effect, since the R09 Permit is no longer the applicable permit. Moreover, such an 

application ofthe Modification Rule would allow DAQ to evade review of its permitting 

decisions by issuing superseding permits, while denying those who challenge its permitting 

decisions any possibility of relief. Remand of the R09 P.ermit would not require DAQ to revisit 

its permitting decision or preclude CCC from proceeding under the Rll Permit, unless that 

decision also invalidated the Rll Permit. The court could do so only if the claims brought under 

the R09 Permit were likewise brought under the R 11 Permit. 
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CONCLUSION 

For the foregoing reasons, Petitioners respectfully request that the Court reverse the 

decisions on substantial prejudice, reverse the decisions on the inaccurate quarry plan, and 

remand the consolidated cases for further proceedings on Petitioners' claims. 

Respectfully submitted this 21st day of August, 2014. 
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ISSUES PRESENTED 

I. Does a finding that Petitioners are "persons aggrieved with standing to commence a 

contested case" automatically entitle Petitioners to a finding that they have 

demonstrated that they are "substantially prejudiced" by the challenged agency action? 

II. Did the agency err in issuing the permit based upon the quarry information provided 

by the applicant when the permit is limited to the quarry identified in the application? 

III. Does collateral estoppel apply to a decision regarding failure of proof on an essential 

element in Petitioners' claims? 
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The North Carolina Department of Environment and Natural Resources ("DENR"), 

Division of Air Quality ("DAQ" or "Respondent"), through their undersigned attorneys, file this 

Brief in Response to the Petition for Judicial Review filed by Petitioners North Carolina Coastal 

Federation, Cape Fear River Watch, Penderwatch and Conservancy, and Sierra Club 

("Petitioners"). In this consolidated proceeding arising from an air quality permit issued to 

Respondent-Intervenor Carolinas Cement Company, LLC ('1Carolinas Cement") for construction 

and operation of a Portland cement manufacturing facility (the "Facility") in Castle Hayne, New 

Hanover County, North Carolina, Petitioners challenge decisions of the North Carolina 

Environmental Management Commission ("EMC") and the North Carolina Office of 

Administrative Hearings ("OAH"), that Petitioners (1) failed to prove that they were substantially 

prejudiced by the agency action complained of, and (2) failed to state a claim for relief with 

regard to their allegations involving the location of the quarry for the Facility. For the following 

reasons, this Court should uphold the EMC and OAH decisions. 

STATEMENT OF THE CASE 

The permit challenged herein was first issued on February 29, 2012 by DAQ. Due to 

changes in applicable federal regulations promulgated by the United States Environmental 

Protection Agency ("EPA") the permit was modified twice. The initial permit was numbered 

07300R09 ("R09 Permit"). R09 Pet'rs' Pet. for Contested Case, Ex. A, R09 Permit, R. at 109. 1 

The modifications were numbered 07300R10 ("RIO Permit"), RIO Pet'rs' Pet. for Contested 

Case, Ex. A, RIO Permit, and 07300Rll ("Rll Permit"), Rll Pet'rs' Pet. for Contested Case, Ex. 

A, Rll Permit. 

1 For consistency, with regard to record citations, DAQ has generally adopted the citation fonnat followed by 
Petitioners, citing the respective records in the consolidated cases by reference to the pennit number, "R09," "RlO," 
or "Rll ,"party, document title, and page number. Because the R09 Record filed by the EMC is sequentially 
paginated, citations to the R09 Record will include the sequential page numbers in the format "R. at_." 
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On April 26, 2012, Petitioners challenged the R09 Pennit in contested case 12 ERR 02850 

in the OAR. On July 24, 2012, fonner Administrative Law Judge ("ALJ") Beecher R. Gray, now 

a specially-appointed Superior Court Judge, granted DAQ's and Carolinas Cement's Motions to 

Dismiss issues 1-4 of Petitioners' prehearing statement ("PHS") for failure to state a claim upon 

which relief could be granted and lack of subject matter jurisdiction. R09 Amended Order, R. at 

1059. On September 23, 2013, after several months of discovery, including written discovery, the 

exchange of thousands of pages of documents, and six depositions of expert and fact witnesses, 

and after extensive briefing and oral argument, Judge Gray granted summary judgment on all of . 

the remaining issues in favor of DAQ and Carolinas Cement, finding that Petitioners had failed to 

demonstrate or forecast substantial prejudice or hann as required by N.C. Gen. Stat. § 150B-

23(a). Judge Gray granted Petitioners' motion for partial summary judgment to the extent it 

sought a determination that Petitioners were "persons aggrieved" with standing to commence the 

contested case pursuant to N.C. Gen. Stat. § 150B-23(a), and otherwise denied Petitioners' 

motion. R09 Decision Granting Summary Judgment in Favor of Respondent and Respondent-

Intervenor, R. at 88-89 ("R09 SJ Order"). Petitioners filed exceptions to Judge Gray's July 24, 

2012 and September 23, 2013 decisions in 12 EHR 02850 with the EMC.2 On May 8, 2014, the 

Special Air Permit Appeals Committee of the EMC rendered a Final Agency Decision adopting 

Judge Gray's decisions. R09 EMC Final Agency Decision, R. at 7822. Petitioners appealed the 

EMC decision to this Court in case 14 CVS 007436. 

On August 5, 2013, Petitioners filed contested case 13 ERR 16148 challenging the R1 0 

modifications to the permit "on the same grounds as the challenge to the R09 Permit." All parties 

had agreed that resolution of the issues presented in 12 EHR 02850 would resolve the issues 

2 The case numbered 12 ERR 02850 was filed on April 26, 2012. Therefore, Judge Gray's decision was subject to 
review by the Special Air Permit Appeals Committee of the EMC according to the standards found in N.C. Gen. Stat. 
§ 1508-36(b), (bl) and (b2) (2012). OAH petitions filed after October I, 2012 are appealable directly to North 
Carolina Superior Court. 2011 N.C. Sess. Laws 398, as modified by 2012 N.C. Sess. Laws 187, § 8.1. 
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before OAH in 13 EHR 16148. RIO Joint Motion for Stay and Reassignment (Sep. 9, 2013), at 2-

3, ~~ 5, 8. On November 4, 2013, Judge Gray granted DAQ's and Carolinas Cement's motions to 

dismiss and motions for summary judgment in the RlO case, 13 EHR 16148, based upon the 

rulings in the R09 case, 12 EHR 02850. RIO Final Decision. Petitioners appealed Judge Gray's 

decision in 13 EHR 16148 directly to this Court in case 13 CVS 015906. 

On September 18,2013, Petitioners filed contested case 13 EHR 17906 challenging the 

Rl1 modifications to the permit. As Petitioners noted in their Petition for Consolidation, the 

challenges Petitioners raised in all three OAH cases were "virtually identical." Rll Pet'rs' Pet. to 

Consolidate (Sep. 24, 2013), at 1. Petitioners agreed to stay discovery in the third OAH 

proceeding until after ALJ J. Randolph Ward ruled on dispositive motions, including the issue of 

whether DAQ "substantially prejudiced" Petitioners' rights. Rll Joint Status Report, Motion to 

Further Amend Scheduling Order, and Motion to Stay Discovery (Mar. 14, 2014), at 3, ~ 8. On 

July 1, 2014, ALJ Ward granted DAQ's and Carolinas Cement's motions for summary judgment 

on all of Petitioners' claims on the grounds that Petitioners were collaterally estopped from re

litigating issues that were fully litigated and were necessary and essential to the final judgments in 

the two prior contested cases. Rll Final Decision, at 5. Petitioners appealed ALJ Ward's 

decision in 13 EHR 17906 directly to this Court in 14 CVS 009199. On July 17,2014, this Court 

granted the parties' joint motion to consolidate the three Petitions for Judicial Review. Order 

Consolidating Petitions for Judicial Review. 
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STATEMENT OF THE FACTS 

I. THE PERMIT 

Carolinas Cement originally applied for an air quality permit in February of2008. In June 

of 2 008 and May of 2009 EPA proposed revisions to federal regulations applicable to Portland 

cement facilities. 3 In September of2009, before EPA's rules were finalized, DAQ released a 

Draft Permit for the Facility ("2009 Draft Permit"). Two public hearings were held and 

numerous comments were received concerning the 2009 Draft Permit. Many of the comments, 

including comments submitted by Petitioners, suggested that DAQ should require Carolinas 

Cement to comply with the recently-proposed federal regulations. In September of2010 the 

federal regulations were fmalized. Carolinas Cement submitted a revised permit application to 

show compliance with the new federal regulations. After public hearings, notice and comment, 

the R09 Permit was issued in final form on February 29,2012. Compared to the 2009 Draft 

Permit, the final R09 Permit reduced NOx emissions by 18 percent, S02 emissions by 70 percent, 

PM emissions by 62 percent, and mercury emissions by 82 percent. R09 DAQ PHS, at 3-4, R. at 

443-444. 

On February 12, 2013, in response to a federal court decision, petitions for 

reconsideration, and new technical information, EPA published amendments to its regulations for 

Portland cement facilities.4 The amended rules changed the basis for determining compliance 

with the emission limit for particulate matter ("PM") from the use of a continuous emissions 

monitoring system ("CEMS") to stack testing. EPA concluded that use of CEMS was not 

"technically or practically achievable for a significant number of cement kiln sources." 78 Fed. 

3 Standards of Performance for Portland Cement Plants; Proposed Rule, 73 Fed. Reg. 34,072 (Jun. 16, 2008); 
National Emission Standards for Hazardous Air Pollutants From the Portland Cement Manufacturing Industry; 
Proposed Rule, 74 Fed. Reg. 21,136 (May 6, 2009). 
4 National Emission Standards for Hazardous Air Pollutants for the Portland Cement Manufacturing Industry and 
Standards ofPerformance for Portland Cement Plants; Final Rule, 78 Fed. Reg. 10,006 (Feb. 12, 2013). 
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Reg. at 10,017. As EPA noted, the change from CEMS to stack testing necessitates a 

modification of the PM emission limit to account for "the greater variability involved when 

basing the standard on the average of the three [stack] test runs rather than on 30 days of 

measurements." 78 Fed. Reg. at 10,017. Actual emissions, however, are not expected to 

increase. Id. 

On April 9, 2013, Carolinas Cement submitted an application to DAQ requesting, in 

pertinent part, revisions to the permit terms impacted by the EPA's February 12, 2013 

rulemaking. On June 21, 2013, DAQ made the aforementioned R10 modifications which were 

not substantively challenged by Petitioners. On August 29, 2013, in the R11 modification, DAQ 

addressed the remaining requests from Carolinas Cement's April 9, 2013 application. 

Specifically, DAQ reevaluated and .revised the emission limit for PM in light of the technical 

difficulties associated with the use ofCEMS. R11 DAQ Mem. in Support ofMtn. to Dismiss and 

Mtn. for Summ. J., Ex. B, Pullen Aff. ~ 8. 

II. THE FEDERAL CLEAN AIR ACT AND NORTH CAROLINA'S AIR 
QUALITY LAW 

The permit was issued in accordance with the federal Clean Air Act's ("CAA") 

Prevention of Significant Deterioration ("PSD") program, CAA § 160 et seq., 42 U.S.C. § 7470 et 

seq., and North Carolina's Air Pollution Control Law, N.C. Gen. Stat. § 143-215.105 et seq. The 

PSD program is a permitting program that applies in areas that are in "attainment" ofNational 

Ambient Air Quality Standards ("NAAQS"), like New Hanover County. There are two types of 

NAAQS. The "primary" NAAQS are ambient concentration limits that are set at levels "requisite 

to protect the public health" while "allowing an adequate margin of safety." CAA § 109(b)(l), 42 

U.S.C. § 7409(b)(1). "Secondary"NAAQS are ambient concentration limits set at levels 

"requisite to protect the public welfare from any known or anticipated adverse effects associated 
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with the presence of such. air pollutant in the ambient air." CAA § 109(b)(2); 42 U.S.C. § 

7409(b )(2). EPA has developed primary and secondary NAAQS for four "criteria" pollutants that 

are relevant to this case: sulfur dioxide (S02), particulate matter (PM), nitrogen oxides, (NOx), 

and ozone. See 40 C.F.R. Part 50. The levels of these criteria pollutants in the ambient air in 

New Hanover County, the site of the Facility, are below the respective NAAQS. In other words, 

New Hanover County is in "attainment" of the NAAQS for all criteria pollutants, and so the PSD 

program applies. 40 C.P.R. § 81.334. 

North Carolina has adopted regulations to implement the PSD program. 15A N.C. 

Admin. Code 20 .0530 et seq. These regulations have been approved by EPA, and DAQ is 

approved to issue PSD permits pursuant to state law. See CAA § 11 O(a)(2)(C); 42 U.S. C. § 

7410(a)(2)(C). Therefore, the permits issued by DAQ are reviewed by the OAH pursuant to the 

N.C. APA, under N.C. Gen. Stat.§ 1508-23, rather than by EPA's Environmental Appeals Board 

("EAB") or the federal courts. N.C. Gen. Stat.§ 143-215.108(e). Even though North Carolina 

has a federally-approved PSD program, the State is still required to submit draft PSD permits to 

EPA for comment. While EPA had comments on the 2009 Draft Permit, EPA had no comments 

on later drafts of this permit. R09 DAQ Mem. in Support of Mtn. for Summ. J., van der Vaar 

Aff. at 4, ~ 16, R. at 6241, 6244. 

A stated purpose ofthe PSD program is to allow for economic development while 

preventing significant deterioration of air quality that is already better than the NAAQS. Envtl. 

Def. Fund, Inc. v. EPA, 898 F.2d 183, 184 (D.C. Cir. 1990) ("The stated purpose of these 'PSD' 

provisions was (roughly) to protect the air quality in national parks and similar areas of special 

scenic or recreational value, and in areas where pollution was within the national ambient 

standards, while assuring economic growth consistent with such protection."); CAA § 160(3), 42 

U.S.C. § 7470(3) ("The purposes of this part are as follows: ... (3) to insure that economic 
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growth will occur in a manner consistent with the preservation of existing clean air resources ... 

. "). In North Carolina, applications for air quality permits are to be acted upon "so as to 

effectuate the purposes of this Article by reducing existing air pollution and preventing, so far as 

reasonably possible, any increased pollution of the air from any additional or enlarged sources." 

N.C. Gen. Stat.§ 143-215.108(b). The purposes ofthe North Carolina Air Pollution Control Law 

include "encourag[ing] the expansion of employment opportunities, [and] provid[ing] a 

permanent foundation for healthy industrial development." N.C. Gen. Stat.§ 143-21l(c). 

Under the PSD program, a permit may not be issued for any major emitting facility, such 

as Carolinas Cement's proposed Facility, unless the owner or operator demonstrates, among other 

things, that emissions from construction or operation of the facility will not cause or contribute to 

air pollution in excess of any NAAQS. CAA § 165(a)(3), 42 U.S.C. § 7475(a)(3). Petitioners do 

not dispute DAQ's determination that the Permit prohibits emissions that would cause or 

contribute to an exceedance of any ofthe health and welfare based NAAQS. Rll DAQ PHS, Ex. 

C, PSD Preliminary Review at 42; R09 Pet'rs Pet., Ex. C, PSD Preliminary Review at 83, R. at 

304. 

The PSD program uses "increments" to limit the deterioration of air quality. The 

increment caps the permissible increase in the level of air pollution in an area over a baseline 

amount. 42 U.S.C. § 7475(a)(3). Once that increment is used up, or "consumed," no additional 

facilities may be permitted unless the added air pollution from such facilities is offset. As a 

result, development may occur in areas with air quality better than the NAAQS, but in general the 

local air can only be polluted up to the level of the increment, not the NAAQS. 40 C.F.R. § 

51.166(b)(l3)-(15), (c), (d); 42 U.S.C. § 7473; 15A N.C. Admin. Code 2D .0530(e). A PSD 

permit may not be issued for any major emitting facility, such as Carolinas Cement's proposed 

Facility, unless the owner or operator demonstrates, among other things, that emissions from 
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construction or operation of the facility will not cause or contribute to air pollution in excess of 

any increment. CAA § 165(a)(3), 42 U.S.C. § 7475(a)(3). Petitioners do not dispute DAQ's 

determination that the permit would not allow Carolinas Cement to emit pollutants that would 

cause or contribute to an exceedance of any applicable increment. R11 DAQ PHS, Ex. C, PSD 

Preliminary Review at 42; R09 Pet'rs Pet., Ex. C, PSD Preliminary Review at 83, R. at 304. 

The PSD program requires that emissions from each new or significantly modified source 

be controlled to the level of"best available control technology" ("BACT"). 42 U .S.C. § 7479(3); 

40 C.P.R.§ 51.166(b)(12), G); 15A N.C. Admin. Code 2D .0530. BACT limits may not allow for 

emissions in excess of emissions standards established by EPA pursuant to CAA § 111 

(addressing emissions of criteria pollutants from new sources) or CAA § 112 (addressing 

emissions of hazardous air pollutants). 42 U.S.C. § 7479(3). New Source Performance Standards 

("NSPS") are established pursuant to CAA § 111. 42 U.S.C. § 7411. Under the NSPS program, 

certain categories of stationary sources are required to install the best demonstrated emission 

control technology for new and modified sources. Id. "Best demonstrated technology" ("BDT") 

is the emission level determined by EPA to be adequately demonstrated as "achievable through 

the application of the best system of emission reduction," with consideration given to "the cost of 

achieving such reduction and any non-air quality health and environmental impact and energy 

requirements." ld. §'7411(a). BDT is established for categories of facilities and so is not a case

by-case determination. BDT must be reevaluated at least every 8 years to account for 

modernization in control technology. Id. § 7411 (b)(1 )(B). Petitioners do not dispute that the 

emission limits in the permit comply with the recently-promulgated NSPS for Portland cement 

facilities. 

CAA § 112 addresses 187 hazardous air pollutants ("HAP"). 42 U.S.C. § 7412. Mercury 

is a HAP. Id. § 7 412(b ). EPA identifies categories of sources that emit HAPs and promulgates 
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emissions limitations for HAPs from those sources. These limitations are known as National 

Emissions Standards for Hazardous Air Pollutants ("NESHAP"). The standards are based upon 

EPA's evaluation of"maximum achievable control technology" ("MACT") and are therefore also 

referred to as MACT standards. ld. § 7412(d). Petitioners do not dispute that the emissions 

limits in the permit comply with the recently-promulgated MACT standards for Portland cement 

facilities. 

The CAA defines BACT as "an emission limitation based on the maximum degree of 

reduction of each pollutant" from the facility, that the "permitting authority, on a case-by-case 

basis, taking into account energy, environmental, and economic impacts and other costs, 

determinesis achievable for such facility." 42 U.S.C. § 7479(3).5 A similar BACT definition, 

which was approved by EPA, is found in North Carolina's rules at 15A N.C. Admin. Code 2D 

.0530. A BACT analysis does not necessarily result in a single, objectively correct BACT 

determination. Alaska Dep't. ofEnvtl. Conservation v. EPA, 540 U.S. 461,488, 124 S. Ct. 983, 

1002 (2004). "Congress intended that BACT be understood to have broad flexibility in how it 

should and can be interpreted, depending on the site, and the weight assigll.ed to the statutory 

factors is to be determined by the state." United States v. Minnkota Power Coop., Inc., 831 F. 

Supp. 2d 1109, 1127 (D.N.D. 2011). Petitioners contend that DAQ erred by failing to conduct 

BACT evaluations for the Permit in accordance with suggestions made by their expert 

engineering witness. Petitioners contend that if the Petitioners' expert's suggestions had been 

followed, emission limits in the permit would have been reduced. Pet'rs Br. at 6-7. Petitioners 

alleged that their members were concerned they may suffer adverse health effects from the 

5 In contrast to the PSD program, the goal of the Nonattainment New Source Review ("NNSR") program that applies 
in nonattainment areas is to reduce pollution, instead of only to limit its increase. See. e.g., id. §§ 7501, 7503. 
Therefore, the NNSR program requires new and modified facilities to comply with the more stringent Lowest 
Achievable Emission Rate ("LAER") standard, !Q. § 7503(a)(2), and all new major sources must offset their new 
emissions with greater reductions from existing sources. !d. § 7503(a)( l)(A). 
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Facility's emissions. Pet'rs Br. at 16. However, Petitioners failed to produce any evidence 

demonstratin~ an increase in adverse effects if the emission limits in the permit were not 

decreased to the levels suggested by their engineering expert, and thus failed to demonstrate they 

were substantially prejudiced by the alleged agency error. 

STANDARD OF REVIEW 

I. STANDARD OF REVIEW BY SUPERIOR COURT 

"When the trial court exercises judicial review over an agency's final decision, it acts in 

the capacity of an appellate court." N.C. Dep't ofEnv't & Natural Res. v. Carroll, 358 N.C. 649, 

662, 599 S.E.2d 888, 896 (2004). Judicial review of a final agency decision in a contested case 

is governed by N.C. Gen. Stat. § 1508-51. Upon reviewing a final agency decision, this Court 

may affirm the decision, or remand the case for further proceedings. An agency's final decision 

may be reversed or modified only ifthe reviewing court determines that the petitioner's 

substantial rights 

may have been prejudiced because the findings, inferences, conclusions, or 
decisions are: 

( 1) In violation of constitutional provisions; 
(2) In excess of the statutory authority or jurisdiction of the agency or 

[ALJ]; 
(3) Made upon unlawful procedure; 
( 4) Affected by other error of law; 
(5) Unsupported by substantial evidence ... ; or 
(6) Arbitrary, capricious or an abuse of discretion. 

N.C. Gen. Stat. § lSOB-Sl(a). 

The substantive nature of each assignment of error dictates the standard of review. ACT-

UP Triangle v. Commission for Health Services, 345 N.C. 699, 706, 483 S.E.2d 388, 392 (1997). 

If the assigned error contends that the agency violated N.C. Gen. Stat.§ 150B-51(b)(l), (2), (3), 

or (4), the court engages in de novo review. If the assigned error contends the agency violated§ 

150B-51(b)(5) or (6) the "whole record test" is applied. N.C. Gen. Stat. § 150B-51(c). 
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Petitioners assert that they have appealed the EMC and ALJ decisions as "unlawful 

interpretations of the APA, [federal] Clean Air Act, and [N.C.] Air Pollution Control Act." Pet'rs 

Br. at 7. Thus, the assigned error contends the decisions are "[a]ffected by other error of law" 

pursuant to N.C. Gen. Stat.§ 150B-51(b)(4). Therefore, pursuant to N.C. Gen. Stat.§ lSOB-Sl(c) 

the standard of review is de novo. 

II. SUMMARY JUDGMENT STANDARD 

Summary judgment is proper when "the pleadings, depositions, answers to interrogatories, 

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as 

to any material fact and that any party is entitled to a judgment as a matter of law." N.C. Gen. 

Stat.§ lA-1, Rule 56(c). 

Summary judgment is not a "disfavored procedural shortcut"; rather it is an important 

procedure "designed to secure the just, speedy and inexpensive determination of every action." 

Celotex Corp. v. Catrett, 477 U.S. 317, 327, 106 S. Ct. 2548, 2555 (1986). "A motion for 

summary judgment 'shall be' granted 'if the pleadings, depositions, answers to the 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that any party is entitled to judgment as a matter of 

law."' Estate of Williams v. Pasquotank County Parks & Rec. Dep't, 366 N.C. 195, 198, 732 

S.E.2d 137, 140 (2012) (quoting N.C. Gen. Stat.§ lA-1, Rule 56(c)). The granting of a motion 

for summary judgment is non-discretionary and is mandated if the moving party shows that there 

is no genuine issue of material fact. N.C. Gen. Stat.§ lA-1, Rule 56( c). 

The party moving for summary judgment has the burden of showing a lack of a triable 

issue of fact. Pembee Mfg. Corp. v. Cape Fear Constr. Co., 313 N.C. 488,491,329 S.E.2d 350, 

353 (1985). The moving party may meet this burden by showing "an essential element of the 

opposing party's claim is nonexistent," or that the opposing party will be unable to "produce 
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evidence to support an essential element of the claim." Roumillat v. Simplistic Enterprises, Inc., 

331 N.C. 57, 63, 414 S.E.2d 339, 342 (1992). 

Once the moving party presents an adequately supported motion, the burden shifts to the 

nonmovant to set forth specific facts showing a genuine issue of fact. Southeastern Asphalt & 

Concrete Co. v. American Defender Life Ins. Co., 69 N.C. App. 185, 189, 316 S.E.2d 311, 313 

(1984). A non-moving party cannot create a genuine issue of material fact by resting upon her 

own mere allegations or denials contained in her pleadings, N.C. Gen. Stat.§ lA-1, Rule 56( e), 

nor can she create a dispute of fact by relying upon "mere speculation or the building of one 

inference upon another," Beale v. Hardy, 769 F.2d 213,214 (4th Cir. 1985). 

In order to successfully oppose a motion for summary judgment, a party must present 

admissible evidence that puts a material fact into issue. Lowe v. Bradford, 305 N.C. 366,369-70, 

289 S.E.2d 363, 366 ( 1982). Facts that would not be admissible in evidence must not be 

considered in ruling on a motion for summary judgment. See, e.g., Williamson v. Bullington, 139 

N.C. App. 571, 578, 534 S.E.2d 254,258 (2000), affd, 353 N.C. 363, 544 S.E.2d 221 (2001). 

III. STANDARD ON MOTION TO·DISMISS FOR LACK OF SUBJECT MATTER 
JURISDICTION 

Whenever it appears that the court does not have subject matter jurisdiction, the court 

shall dismiss the action. N.C. Gen. Stat.§ 1A-1, Rule 12(h)(3). For the OAH to have subject 

matter jurisdiction, the petition must comply with N.C. Gen. Stat. § 150B-23(a) in its entirety. 

Gaskill v. State ex rel. Cobey, 109 N.C. App. 656, 660, 428 S.E.2d 474, 476, disc. rev. denied, 

334 N.C. 163,432 S.E.2d 359 (1993)~ see also Gummels v. N.C. Dep't of Human Resources, 98 

N.C. App. 675, 392 S.E.2d 113 (1990) (holding that when a statutory procedure was not 

followed, the petition was subject to dismissal). This means that the petition must "state facts 

tending to establish that the agency ... substantially prejudiced the petitioner's rights and that the 
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agency: (1) Exceeded its authority or jurisdiction; (2) Acted erroneously; (3) Failed to use proper 

procedure; ( 4) Acted arbitrarily or capriciously; or (5) Failed to act as required by law or rule." 

N.C. Gen. Stat. § 150B-23(a). 

IV. STANDARD FOR DISMISSAL FOR FAILURE TO STATE A CLAIM FOR 
RELIEF 

If a petition asks for relief that the law does not authorize, then the claim should be 

dismissed for failure to state a claim upon which relief can be granted. Forrester v. Garrett, 280 

N.C. 117, 119, 184 S.E.2d 858, 860 (1971); N.C. Gen. Stat.§ 1A-1, Rule 12(b)(6). "A complaint 

may be dismissed pursuant to Rule 12(b)(6) ifthere is no law to support the claim made, an 

absence of facts sufficient to make a good claim, or the disclosure of facts which will necessarily 

defeat the claim." Robertson V. Boyd, 88 N.C. App. 437,441, 363 s~E.2d 672, 675 (1988); 

Oberlin Capital, LP v. Slavin, 147 N.C. App. 52, 56, 554 S.E.2d 840, 844 (2001). 

In reaching a ruling on a motion to dismiss, courts are authorized to examine all documents 

referenced in the complaint. "[A] court may properly consider documents which are the subject 

of a plaintiffs complaint and to which the complaint specifically refers even-though they are 

presented by the defendant." Oberlin Capital, 147 N.C. App. at 60, 554 S.E.2d at 847 (citing 

Robertson, 88 N.C. App. at 441, 363 S.E.2d at 675 (1988)); Eastway Wrecker Serv., Inc. v. City 

of Charlotte, 165 N.C. App. 639,642, 599 S.E.2d 410,412 (2004), affd, 360 N.C. 167, 622 

S.E.2d 495 (2005). Accordingly, the ALJ may consider the core permitting documents 

challenged by Petitioners. 
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ARGUMENT 

I. SUMMARY JUDGMENT WAS PROPER WHERE PETITIONERS FAILED 
TO PROVE THEY WERE "SUBSTANTIALLY PREJUDICED," AN 
ESSENTIAL ELEMENT OF THEIR CLAIMS UNDER THE N.C. APA. 

The inability to produce evidence supporting an essential element of a claim is a proper 

basis for summary judgment. Roumillat, 331 N.C. at 63, 414 S.E.2d at 342. Substantial 

prejudice is an essential element of any claim under the APA. N.C. Gen. Stat.§ 150B-23; see, 

~.Parkway Urology, P.O. v. N.C. DHHS, 205 N.C. App. 529, 539,696 S.E. 2d 187, 194-95 

(20 1 0). A demonstration of standing does not equate to proof of substantial prejudice. See, e.g., 

\ 

CaromontHealth, Inc. v. N.C. DHHS, _N.C. App._, 751 S.E.2d 244 (2013). Where a 

petitioner fails to demonstrate substantial prejudice, allegations of agency error need not be 

addressed and summary judgment is proper. See, e.g., Surgical Care Affiliates, LLC et al. v. N.C. 

DHHS et al., No. COA13-1322, 2014 N.C. App. LEXIS 892 (N.C. Ct. App. Aug. 19, 2014). In 

the case sub judice, Petitioners failed to demonstrate that they were substantially prejudiced by 

the alleged agency error, and summary judgment was properly granted in favor of DAQ and 

Carolinas Cement. 

A. Petitioners' Affidavit Testimony Fails to Demonstrate Substantial Prejudice. 

1. A Demonstration of Standing to Commence a Contested Case Does No~ 
Amount to Proof of Substantial Prejudice. 

Peti~ioners first argue that they have demonstrated substantial prejudice because they are 

"persons aggrieved." Pet'rs Br. at 10-13. Petitioners have mischaracterized the relationship 

between standing and substantial prejudice. In cases such as this brought under the AP A, a 

"person aggrieved" has standing to challenge agency action, or in other words, has the ability to 

commence a contested case. "Any person aggrieved may commence a contested case hereunder." 

N.C. Gen. Stat.§ 150B-23(a). However, while a showing that a petitioner is a "person 
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aggrieved" is sufficient to commence a contested case, to prove their case the petitioner must 

demonstrate by a preponderance of the evidence that the agency has, inter alia, "substantially 

prejudiced the petitioner's rights," AND that the agency has erred in one of five enumerated 

ways, e.g., exceeding authority, acting erroneously: 

[A petition shall] state facts tending to establish that the agency named as the 
respondent has deprived the petitioner of property, has ordered the petitioner to 
pay a fine or civil penalty, or has otherwise substantially prejudiced the 
petitioner's rights and that the agency: 
(1) Exceeded its authority or jurisdiction; 
(2) Acted erroneously; 
(3) Failed to use proper procedure; 
( 4) Acted arbitrarily or capriciously; or 
(5) Failed to act as required by law or rule . 
. . . Any person aggrieved may commence a contested case hereunder. 

N.C. Gen. Stat. § 150B-23(a) (emphasis added). To prevail "[t]he party with the burden of proof 

in a contested case must establish the facts required by G.S. 150B-23(a) by a preponderance of 

the evidence." N.C. Gen. Stat.§ 150B-29(a). Petitioners bear the burden ofproo£ Overcash v. 

DENR, 179 N.C. App. 697, 704, 635 S.E.2d 443,447 (2006) (stating that petitioners bear the 

burden of proof when challenging an agency decision). 

Petitioners did not allege that they were deprived of property or ordered to pay a fine or 

civil penalty. They alleged in all three OAR petitions that they were "substantially prejudiced." 

(5) Because of these facts, the State agency or board has: (check at least one from each column) 
__ deprived me of property; _X_exceeded its authority or jurisdiction; 
__ ordered me to pay a fine or civil penalty; or . _X_acted erroneously; 
_X_otherwise substantially prejudiced my right~; AND _X_failed to use proper procedure; 

_X_acted arbitrarily or capriciously; or 
_X_failed to act as required by law or rule. 

R09 Petition, at 1, R. at 91; see also RIO Petition, at 1; Rll Petition, at 1. In addition to proving 

the agency error alleged on the right hand side of the "AND" above, Petitioners must prove that 

DAQ substantially prejudiced their rights, just as they would have to prove they were deprived of 

property or ordered to pay a tine or civil penalty, had they checked. one of those boxes. 
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The only cases that pave addressed this issue have recognized that a demonstration of 

standing does not satisfy a petitioner's burden to prove substantial prejudice. Surgical Care, slip 

op. at 6-8, 2014 N.C. App. LEXIS 892, *5-7 (holding that petitioners challenging agency action 

must prove substantial prejudice in addition to meeting the "prerequisite" of standing); Caromont 

Health, 751 S.E.2d at 248 (squarely rejecting argument that burden of proving substantial 

prejudice is met simply by a demonstration of standing); Parkway Urology, 205 N.C. App. at 539, 

696 S.E.2d at 195 (holding that N.C. Gen. Stat. § ISOB-23 requires petitioners to provide 

"specific evidence ofharm" resulting from the challenged agency action in order to satisfy the 

prima facie requirement of a showing of substantial prejudice, despite petitioners' demonstration 

of standing). 

Despite the plain language ofthe APA and North Carolina appellate court precedent 

confirming that the APA means what it says, Petitioners argue that having demonstrated that they 

:are "persons aggrieved" with standing to commence their case, they have demonstrated that they 

are a "party whose rights have been substantially prejudiced." Pet'rs Br. at 10. They go on to 

argu~ that since Judge Gray found that their affidavits demonstrated that they were '"persons 

aggrieved' with standing to commence a contested case," they had necessarily proven substantial 

prejudice. Pet'rs Br. at 17. They maintained this position before the EMC, and before ALJ Ward 

-offering no significant changes in the affidavits they presented on summary judgment.6 

Petitioners' adherence to this untenable position is remarkable in light of the fact that the 

Empire Power case upon which Petitioners principally rely was decided in OAH by then-ALJ 

Gray, the same judge who determined that Petitioners had not met their burden to prove 

6 Rll Final Decision, at 4 (noting that "to demonstrate substantial prejudice, Petitioners have presented essentially 
the same affidavits from the same eight witnesses who make the same allegations that Judge Gray and the EMC have 
previously concluded were insufficient to demonstrate Petitioners have been substantially prejudiced. Petitioners 
present no facts or legal arguments regarding substantial prejudice with regard to any issues in this case that are 
materially different from the facts and arguments presented in the previous cases.") 
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substantial prejudice here despite finding that they had established standing. Empire Power v. 

DENR, 337 N.C. 569,447 S.E.2d 768 (1994). In Empire Power, petitioners Empire Power and 

George Clark challenged the issuance by DENR (then known as the Department of Environment, 

Health and Natural Resources) of an air permit to Duke Energy, who intervened in the case. 

DENR and Duke Energy filed motions to dismiss the petitions, arguing that under North 

Carolina's Air Pollution Control Law third parties were not entitledto challenge air quality 

permits in OAH. Id. at 573, 447 S.E.2d at 771. Petitioner Clark, who owned property 

immediately adjacent to the proposed facility, alleged injury to his health from emissions from the 

facility if constructed and operated in accordance with the permit terms. ld. at 572, 447 S.E.2d at 

770. Judge Gray concluded Clark had alleged sufficient facts to demonstrate he was a "person 

aggrieved" with standing to commence a contested case in OAH under the APA. llh. at 573, 447 

S.E.2d at 771. Judge Gray's decision was ultimately upheld by the North Carolina Supreme 

Court. ld. at 574, 44 7 S.E.2d at 771-72. Empire Power is the seminal case on standing under the 

North Carolina APA in environmental cases, and interpreted the term "person aggrieved" as it is 

currently defined in the AP A today. And yet in the case sub judice, Judge Gray himself 

recognized that his decision in Empire Power that petitioner Clark had alleged sufficient facts to 

demonstrate standing to commence a contested case and was thus a "person aggrieved," did not 

address the proof required to demonstrate "substantial prejudice" at the summary judgment stage. 

Judge Gray found Petitioners had alleged sufficient facts to demonstrate that they were 

"persons aggrieved" with standing to commence a contested case under the AP A, and granted 

Petitioners' motion regarding standing. However, he found that when it came to proving their. 

case, Petitioners simply failed to put forward sufficient evidence to oppose DAQ's and Carolinas 

Cement's motions for summary judgment: 
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"[W]hat we're looking at here, as you all know, this morning is the 
applicable law on a summary judgment motion or motions: what have you 
forecast, where are the genuine issues of material facts that keep the case going as 
opposed to summary judgment. 

There's no question in my mind that there's standing for Petitioners in this 
case. Those folks who live at or near or around that plant have the same standing, 
I believe, that George Clark had in Empire Power to get a contested case. When it 
gets down to this level- there's been some discovery and there are summary 
judgment motions pending- there's got to be a showing adequate to withstand 
summary judgment and go through a complete hearing on the merits. 

I don't see the material facts that have to be tried in this case." 

R09 Summary Judgment Hearing Transcript (Aug. 7, 2013), at 82-83, R. at 82-83. Since that 

hearing, Petitioners have not put forward any additional evidence to demonstrate that they are 

substantially prejudiced. See fn. 6, supra. 

In ruling on motions for summary judgment, the question before Judge Gray and the EMC 

was not whether Petitioners had alleged sufficient facts to support standing or confer jurisdiction 

on OAH, but whether, having been given an opportunity for discovery, the Petitioners could show 

through admissible evidence that there was a genuine issue as to any material fact. See, e.g., 

Estate ofWilliams, 366 N.C. at 198,732 S.E.2d at 140 (quoting N.C. Gen. Stat.§ lA-1, Rule 

56( c)). The majority ofthe cases relied upon by Petitioners, like Empire Power, were reviewing 

lower court decisions made on the pleadings -on allegations -not proof such as would be 

required at the summary judgment stage. Absolutely none of the cases cited by Petitioners 

addressed substantial prejudice at all, much less the relationship between standing and substantial 

prejudice under the APA. 

In Orange Cnty. v. N.C. Dep't ofTransp., 46 N.C. App. 350, 265 S.E.2d 890 (1980), 

disc. rev. denied, 301 N.C. 94 (1980), petitioners challenged the Board of Transportation's 

decision regarding the location of a highway. The North Carolina Court of Appeals, in pertinent 

part, reversed the trial court's decision granting a motion to dismiss petitioners' claims on the 
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grounds that they were not "persons aggrieved" under the AP A. The decision never discussed 

whether the petitioners demonstrated substantial prejudice. As in all of the cases upon which 

Petitioners rely, that issue was not before the court. Id. at 360-61, 265 S.E.2d at 898-99. In In re 

Denial ofReguest for Full Admin. Hr'g, 146 N.C. App. 258, 552 S.E.2d 230, disc. rev. denied, 

354 N.C. 573, 558 S.E.2d 867 (2001), the court held a petitioner had no standing under the AP A 

to seek judicial review of the North Carolina Veterinary Medical Board's denial ofher request 

for an administrative hearing. Nothing in that decision comes close to supporting Petitioners' 

argument that standing and substantial prejudice are one and the sam.e. In County of Wake v. 

DENR, 155 N.C. App. 225, 573 S.E. 2d 572 (2002), the court found that owners of property 

located adjacent to the site of a proposed landfill had "alleged" sufficient facts to demonstrate 

that they were "persons aggrieved." Id. at 235-36, 573 S.E.2d at 580-81. The issue of whether 

the petitioners in that case had demonstrated substantial prejudice was not before the court. Nor 

was the issue of substantial prejudice before the EMC in Pamlico-Tar River Foundation v. 

DENR, 09 EHR 1839 (EMC Oct. 16, 2012), cited by Petitioners. In fact, that decision did not 

even elaborate on the issue of standing. 

In City ofRockingham v. DENR, 08 EHR0560, 0956 (EMC Jul. 22, 2011), the EMC 

affirmed the decision of ALJ Lassiter, upholding DENR's issuance of a Clean Water Act Section 

40 l water quality certification to Progress Energy. In that case, it does not appear from the 

opinion of the EMC or OAH that any party challenged whether the petitioners were substantially 

prejudiced. However, ALJ Lassiter specifically stated that each petitioner bears the burden of 

proof, and to meet that burden they must "show that Respondent substantially prejudiced 

Petitioners' rights" in addition to showing error. City of Rockingham v. DENR, 08 EHR 0560, 

0956 at 48, Conclusion of Law No.4 (OAH Mar. 23, 2011) (citation omitted) (attached in 

Appendix A to R09 Pet'rs' Exceptions to ALJ Dec., filed with EMC Feb. 19, 2014, R. at 7533. 
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Petitioners' reliance on N.C. Forestry Ass'n v. N.C. Dep't ofEnv't & Natural Res., 357 

N.C. 640, 644, 588 S.E.2d 880, 883 (2003) is similarly misplaced. In that case, petitioner North 

Carolina Forestry Association ("NCF A"), whose members included wood chip mills, challenged 

DENR's decision to exclude new and expanding wood chip mills from a general stormwater 

permit. The ALJ concluded that petitioners had standing, and further that the general permit 

should be reissued without excluding the wood chip mills. Upon review, the EMC concluded the 

NCFA lacked standing. On judicial review, this Court concluded that NCFA had standing. A 

divided panel of the North Carolina Court of Appeals held that the association lacked standing. 

The North Carolina Supreme Court solely addressed the issue of standing and concluded that the 

association was a "'person aggrieved' and therefore ha[d] standing to bring the contested case." 

Id. at 643, 588 S.E.2d at 882. The Supreme Court in no way addressed whether the association 

had demonstrated substantial prejudice. "In sum, we hold that NCF A has standing to bring a 

contested case hearing and the Court of Appeals' decision was thus in error. As to any and all 

issues not herein addressed, we expressly decline to make any conclusions." Id. at 645, 588 

S.E.2d at 883. Likewise, the subsequent court of appeals decision did not in any way address 

whether NCFA had proven substantial prejudice. N.C. Forestry Ass'n v. N.C. Dep't ofEnv't & 

Natural Res., 162 N.C. App. 467, 470, 591 S.E.2d 549, 552 (2004) (listing issues to be addressed, 

and not including substantial prejudice). Again on remand to this Court, the issue of substantial 

prejudice was simply not addressed. N.C. Forestry Ass'n v. N.C. Dep't ofEnv't & Natural Res., 

99 CVS 13044, Memorandum of Decision and Order on Remand (Dec. 22, 2004)(attached in 

Appendix A to R09 Pet'rs' Exceptions to ALJ Dec., filed with EMC Feb. 19, 2014, R. at 7445. 

Petitioners' argument that the various decisions in this case somehow determined an issue that 

was never before the various tribunals should be flatly rejected. 
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Petitioners also rely on Aldridge v. DENR, 98 EHR 0665, 13 N.C. Reg. 617 at *3 (OAH 

Oct. 1, 1998) (attached in Appendix A to R09 Pet'rs' Exceptions to ALJ Dec., filed with EMC 

Feb. 19,2014, R. at 7538, 7540. In Aldridge, the ALJ granted DENR's motion to dismiss for 

lack of subject matter jurisdiction because the petition failed to state facts tending to establish that 

(1) the agency "substantially prejudiced" their rights, (2) the agency erred in one of the 

enumerated ways, or (3) that they were "persons aggrieved." Id. at *3, R. at 7540. Petitioners 

focus on the ALJ's statement in Aldridge that "[t]he petition does not state any facts tending to 

establish substantial prejudice, or harm, to any of the Petitioners or to any of Petitioner's rights. 

In that regard, the petition does not contain any facts regarding Petitioner's status as persons 

aggrieved." Id. at *3, R. at 7540. This statement in no way stands for the proposition that 

alleging "person aggrieved" status suffices to prove "substantial prejudice." 

Any petitioner in a contested case under the AP A must initiate the case with a petition 

·that alleges substantial prejudice pursuant to N.C. Gen. Stat.§ 150B-23(a) in order to give OAH 

subject matter jurisdiction, allowing OAH to hear the matter. N.C. Gen. Stat. § 150B-23(a) 

(requiring that a petition "shall state facts tending to establish," among other things, that the 

agency has substantially prejudiced the petitioner's rights); see also Gummels v. N.C. Dep't of 

Human Resources, 98 N.C. App. 675,392 S.E.2d 113 (1990) (holding that when such a statutory 

procedure was not followed, the petition was subject to dismissal). In order to be successful in 

the contested case, however, the petitioner must also prove substantial prejudice. N.C. Gen. Stat. 

§ lSOB-29. Therefore, alleging substantial prejudice is indeed an issue of subject matter 

jurisdiction, but proving substantial prejudice is simply a matter of meeting the petitioner's 

burden to prove its claims. 

The sort of evidence that would tend to establish "person aggrieved" status may also tend 

to establish "substantial prejudice" in certain cases. However, it does not follow that a 
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demonstration of standing to commence a case equates with a demonstration of substantial 

prejudice by a preponderance of the evidence. In other words, some overlap between the two 

issues does not mean they are equivalent. Surviving a jurisdictional motion does not amount to a 

victory on the merits. As set forth above, the North Carolina Court of Appeals has squarely 

rejected the argument that the burden of proving substantial prejudice is met simply by a 

demonstration of standing. Here, too, Petitioners attempt to blur the line between standing and 

substantial prejudice should be rejected. 

2. DAQ Did Not Dispute Petitioners' Standing Under Empire Power, But It 
Does Not Equate to Proof of Substantial Prejudice. 

Petitioners expend four pages of their brief arguing that they have standing to commence 

a contested case. Pet'rs Br. at 13-17. DAQ did not dispute Petitioners' standing under the 

standard set forth in Empire Power. Therefore, DAQ will not respond herein to Petitioner's 

standing arguments set forth in their brief except to reiterate that the discussion does nothing to 

support their claim of substantial prejudice at the summary judgment phase. 

As the Court of Appeals stated as recently as August of2014, proving substantial 

prejudice requires specific evidence of harm resulting from the agency action. "The harm 

required to establish substantial prejudice cannot be conjectural or hypothetical. It must be 

concrete, particularized, and 'actual' or imminent." Surgical Care, slip op. at 23, 2014 N.C. App. 

LEXIS at * 19-20 (citation omitted). Furthermore, petitioners must demonstrate that the harm 

was the result of the challenged agency action. Parkway Urology, 205 N.C. App. at 539, 696 

S.E.2d at 194-95. In Parkway, the court explained that otherwise, any increase in the allegedly 

harmful conduct (competition, in that case, and here, emission of pollutants) would be considered 

"inherently and substantially prejudicial" to a petitioner, which the court recognized "would 
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eviscerate the substantial prejudice requirement contained in N.C. Gen. Stat.§ 150B-23." Id. at 

539, 696 S.E.2d at 195. 

In much the same manner, if petitioners who have alleged sufficient facts to establish 

standing are automatically according a finding of "substantial prejudice," the requirement that 

petitioners demonstrate "substantial prejudice" would be read out of the statute. This could not 

have been the intent of the General Assembly. N.C. Dep't ofCorr. v. N.C. Med. Bd., 363 N.C. 

189, 201, 675 S.E.2d 641, 649 (2009) (noting that courts should "give every word ofthe statute 

effect, presuming that the legislature carefully chose each word used"). 

B. The Decisions Below Are Squarely Supported by Relevant Case Law and 
a Plain Language Interpretation of the AP A. 

Petitioners next contend that the decisions below are not supported by any relevant case 

law, and violate canons of statutory construction. Pet'rs Br. at 17-21. As set forth above, the 

only cases that have addressed the issue of substantial prejudice have held that it must be proven 

in addition to agency error and in addition to standing. In response to those cases, Petitioners 

have presented cases, EMC decisions and OAH opinions that did not address substantial 

prejudice at all, and have proceeded to argue that since the issue was not addressed substantial 

prejudice must not be required. Furthermore, all of the cases that have addressed the issue of 

substantial prejudice have relied on the plain language ofthe APA, not any other statute, to hold 

that petitioners must prove substantial prejudice. 

1. Case Law Interpreting the Very Provision ofthe APA at Issue Is 
Directly Relevant. 

Petitioners. argue that cases actually addressing substantial prejudice are irrelevant because 

they are "interpreting the statute governing certificates of need for health care facilities." Pet'rs 

Br. at 18. However, the term "substantial prejudice" that each of those cases interpreted is found 

in the AP A, not in the statute governing certificates of need ("CONs") for health care facilities. 
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Petitioners then contend that the statute governing certificates of need creates a different 

administrative review process that does not include the "person aggrieved" standard. Pet'rs Br. at 

19. Indeed, in order to have standing to contest a decision of the North Carolina Department of 

Health and Human Services to issue a certificate of need to a competitor, a petitioner must 

demonstrate that he is an "affected person." An "affected person" is "any person who provides 

services, similar to the services under review, to individuals residing within the service area or the 

geographic area proposed to be served by the applicant." Parkway Urology, 205 N.C. App. at 

536, 696 S.E. 2d at 192 (quoting N.C. Gen. Stat.§ 131E-188(a)). In the context ofthe organic 

statute at issue in certificate of need cases, an affected person is a competitor, and is a subset of 

"persons aggrieved" as used in the AP A. The organic statute limits who may be aggrieved and 

does not provide review to any other individuals who may find that they are otherwise affected by 

a certificate of need decision (for example, an individual alleging prejudice based on traffic 

congestion would not be an aggrieved person under the certificate of need statute). 

Once a petitioner in a certificate of need case has demonstrated that they are an affected 

person as defined by the organic statute, however, review proceeds under the APA, just as it does 

in cases such as this where air quality pennits are challenged, and substantial prejudice must be 

established. As the court stated in Parkway Urology, "N.C. Gen. Stat. § 131 E-188 provides only 

the statutory grounds for and prerequisites to filing a petition for a contested case hearing 

regarding [certificates of need]. It does not alter the statutory requirements that must be met in 

order for a petitioner to be entitled to relief. The actual framework for deciding the contest case is 

governed by Article 3 of Chapter 150B of the General Statutes (the AP A]." Parkway Urology, 

205 N.C. App. at 536,696 S.E. 2d at 193. The court went on to note that N.C. Gen. Stat.§ 150B-

23(a) mandates proof of substantial prejudice, and rejected the petitioners' argument that because 

it was an "affected person" entitled to a hearing it was also entitled to relief at such a hearing 
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without any additional showing of substantial prejudice. Id. at 535-37,696 S.E.2d at 192-93. 

The cases cited by DAQ directly address proof of substantial prejudice required pursuant to N.C. 

Gen. Stat.§ 150B-23(a), the provision at issue here, and are therefore relevant and persuasive. 

2. The ALJ and EMC Decisions Are Based Upon Plain Language 
Interpretations of the AP A. 

Petitioners argue that Judge Gray's and the EMC's decisions would render the "person 

aggrieved" standard superfluous and create absurd results. There is nothing absurd about 

requiring any party in any proceeding to prove their case. The plain language of the AP A 

requires that Petitioners "must establish the facts required by G.S. 150B-23(a) by a 

preponderance of the evidence." N.C. Gen. Stat. § ISOB-29. Those facts must be sufficient to 

show both substantial prejudice and agency error. N.C. Gen. Stat.§ 150B-23(a). The "person 

aggrieved" standard addresses only whether an individual is entitled to commence a case in 

OAH. N.C. Gen. Stat.§ 150B-23(a) ("Any person aggrieved may commence a contested case 

hereunder."). The plain language interpretation applied by Judge Gray and the EMC gives effect 

to both the terms "person aggrieved" and "substantial prejudice." In violation of the canons of 

statutory construction, Petitioners' strained interpretation fails to give effect to the term 

"substantial prejudice" at all, and completely ignores the requirement of proof set forth in N.C. 

Gen. Stat. § 1508-29. N.C. Dep't ofCorr. v. N.C. Med. Bd., 363 N.C. 189, 201, 675 S.E.2d 

641, 649 (2009) (noting that courts should "give every word of the statute effect, presuming that 

the legislature carefully chose each word used"); Burgess v. Your House ofRaleigh, Inc., 326 

N.C. 205, 216, 388 S.E. 2d 134, 140 (1990) ("[A] statute must be construed, if possible, so as to 

give effect to every provision, it being presumed that the Legislature did not intend any of the 

statute's provisions to be surplusage."). 
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3. Petitioners Failed to Prove Substantial Prejudice. 

Petitioners complain about the level of proof required to prove substantial prejudice, 

Pet'rs Br. at 17-18, but instead of trying to prove substantial prejudice in any of the proceedings 

below, they clung to the untenable argument that allegations supporting standing should suffice. 

Petitioners presented testimony from a health expert, Dr. Alan H. Lockwood. Dr. Lockwood is a 

retired neurologist, not an epidemiologist or toxicologist. He had never examined any risk 

assessment in connection with a cement plant. Lockwood Dep. at 22:4-8 (R09 EMC Record, 

R.IV .h. Ex. 6, 215 5). Dr. Lockwood was not aware of emission limits in the R09 Permit until 

the night before his deposition. Lockwood Dep. at 211: 12-19 (R09 EMC Record, R.IV .h. Ex. 6, 

2344). During summary judgment briefing in the cases below, Petitioners did not produce any 

affidavit from Dr. Lockwood opining on whether an increase in health risks would result if the 

emissions limits inthe R09 Permit were not decreased to the levels that Petitioners' engineering 

expert opined were appropriate. Petitioners insist that they need not prove their allegations. In 

light of Petitioners' failure to provide actual facts to establish they were prejudiced by the 

alleged agency error, Judge Gray, recognizing the difference between aggrieved party status and 

substantial prejudice, correctly granted judgment for DAQ and Carolinas Cement, and the EMC 

affirmed his decision. This Court should uphold Judge Gray's decision and that of the EMC. 

C. The Judicial Review Requirement of the Clean Air Act Does Not Limit the Harm 
That Petitioners Must Show. 

Petitioners contend that any requirement that they prove substantial prejudice, an essential 

element of their case, violates the requirement of the Clean Air Act. Specifically, Petitioners note 

that approved Title V permitting programs, like North Carolina's, must allow judicial review of 

permitting decisions consistent with federal standing requirements (Article 111 standing). 

Petitioners also contend that they have demonstrated Article Ill standing. Pet'rs Br. at 22-25. 
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However, as the voluminous record in this case reveals, this entire argument and whether 

Petitioners have demonstrated Article III standing is irrelevant since they were not denied judicial 

review. DAQ never even contested whether Petitioners had standing under Empire Power. 

Petitioners rely on Commonwealth of Virginia v. Browner, 80 F.3d 869 (4th Cir. 1996), 

cert. denied, 519 U.S. 1090, 136 L. Ed. 2d 711 (1997), where the Fourth Circuit Court of Appeals 

agreed with EPA that Virginia's Title V program contained inadequate judicial review provisions. 

Id. at 880. Virginia's law allowed only persons with "pecuniary and substantial" interests to 

challenge permitting decisions. ld. at 876. The Fourth Circuit concluded that a plaintiff"need 

not show 'pecuniary' harm to have Article III standing; injury to health or to aesthetic, 

environmental, or recreational interests will suffice.". Id. at 879. North Carolina's law on 

standing does not require Petitioners to show "pecuniary" harm to have standing to commence a 

contested case, making the Browner case inapposite. 

In fact, under the federal standing case law on which Petitioners wish to rely, their 

evidence would likely be deemed insufficient to even establish standing. For example, in an 

April, 2014 opinion written by Circuit Judge Kavanaugh, the D.C. Circuit rejected an 

environmental group's claim of standing under similar circumstances. Communities for a Better 

Environment v. EPA, 748 F.3d 333 (D.C. Cir. 2014). The D.C. Circuit found that the 

environmental groups lacked standing to challenge EPA's 2011 decision to retain the existing 

primary national ambient air quality standard ("NAAQS") for carbon monoxide, and not to 

promulgate a secondary NAAQS for carbon monoxide. As set forth above, primary NAAQS are 

set at levels requisite to protect human health, and secondary NAAQS are established to protect 

the public welfare, which includes "the welfare of animals, the enviroliment, and climate, among 

other things." ld. at 334, 338. The court found no error in EPA's decision to retain the primary 

NAAQS. ld. at 337. With regard to the challenge to EPA's decision not to establish a secondary 
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NAAQS, the court found the environmental groups lacked standing because they had not 

"presented a sufficient showing that carbon monoxide emissions in the United States - at the level 

allowed by EPA -will worsen global warming as compared to what would happen if EPA set the 

secondary standards in accordance with the law as petitioners see it." Id. at 338. 

Petitioners rely on another April, 2014 decision of Circuit Judge Kavanaugh, Natural 

Resources Defense Council ("NRDC") v. EPA, 749 F.3d 1055 (D.C. Cir. 2014). Pet'rs Br. at 25. 

But that case presented a unique set of circumstances not found here. There the D.C. Circuit 

addressed whether the petitioners had standing to challenge EPA's inclusion in Portland cement 

regulations of an affirmative defense to civil penalties in citizen suits brought under the CAA. 

The provision at issue would exempt Portland cement manufacturers from civil penalties where 

they established that excess emissions were the result of unavoidable malfunction. Thus, at issue 

was NRDC's right to challenge such emissions, and in that context actual harm caused by EPA's 

affirmative defense would indeed be difficult if not impossible to prove. Therefore, it is not 

surprising that the D.C. Circuit found the NRDC's speculative showing in that context "good 

enough" to demonstrate standing. Id., 749 F.3d at 1062. 

Indeed, there is a similar recognition of the unique set of circumstances addressed in 

NRDC in North Carolina administrative law in the context of the substantial prejudice analysis. 

These circumstances were distinguished in Surgical Care. There, the North Carolina Court of 

Appeals rejected the petitioners' arguments that they were substantially prejudiced because the 

agency failed to follow its own rules. tiL slip op. at 19, 2014 N.C. App. LEXIS 892, at *16-17. 

The court distinguished situations where substantial prejudice could be shown merely by the 

agency's failure to follow its own rules. In those situations, petitioners were deprived of any right 

to be heard except by filing a contested case. Id. slip op. at 11-17, 2014 N.C. App. LEXIS 892, at 

* 10-14. For example, in Hospice at Greensboro v. N.C. DHHS, 185 N.C. App. 1, 647 S.E. 2d 
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651 (2007), a case relied upon by Petitioners in this case, the North Carolina Department of 

Health and Human Services issued a "no review" letter authorizing a respondent-competitor to 

open an office in Greensboro without first obtaining certificate of need review. The court 

concluded that Hospice of Greensboro was substantially prejudiced by the issuance of the letter 

"as a matter of law" because the letter '"effectively prevented any existing health service provider 

or other prospective applicant from challenging [the] proposal [to open a new office] at the 

agency level, except by filing a petition for a contested case."' Id., slip op. at 17, 2014 N.C. App. 

LEXIS 892, at *14-15 (quoting Hospice ofGreensboro, 185 N.C. App. at 16-17,647 S.E. 2d at 

661-62). In Surgical Care, however, the Department had conducted a full review ofWakeMed's 

certificate of need application and the petitioners "had the opportunity to comment on the 

application and took advantage ofthat opportunity." Id., slip op. at 17-18,2014 N.C. App. 

LEXIS 892, at * 15. Petitioner had also participated in the public hearing. Thus, they were not 

prohibited from challenging the certificate of need application at the agency level. I d. The court 

rejected petitioners' argument that they had been substantially prejudiced under such facts. Id., 

slip op. at 25, 2014 N.C. App. LEXIS 892, at *22. 

The factual situation in the case sub judice is directly akin to the factual situation in 

Surgical Care and Communities for a Better Environment. Petitioners had the opportunity to and 

did comment on Carolinas Cement's permit application, they participated in public hearings, and 

had a full opportunity to challenge the permit at the agency level. Like the petitioners in Surgical 

Care, they must prove substantial prejudice in addition to agency error, and in addition to 

satisfying the prerequisite of standing. And, like the environmental groups in Communities for a 

Better Environment, they challenge a difference in allowable emissions levels, not the denial of 

the right to be heard challenged in NRDC, and so they must put forth a sufficient showing that 
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emissions from the Facility at the levels allowed by the Permit as compared to the levels 

suggested as appropriate by their engineering expert would adversely affect Petitioners. 

In any event, whether or not Petitioners could satisfy Article III standing is irrelevant in 

this case since Petitioners had their day in court. They were not denied judicial review. They 

were not denied standing. They simply did not prove an essential element of their case, 

substantial prejudice. 

II. PETITIONERS' QUARRY -RELATED CLAIMS WERE PROPERLY 
DISMISSED. 

Petitioners' quarry claims were based on the premise that DAQ erred in relying on the 

quarry plan submitted to DAQ with Carolinas Cement's April2008 application because Carolinas 

Cement submitted a different quarry plan to the Army Corps of Engineers (the "Corps") in 

November of2008 in connection with a National Environmental Policy Act ("NEPA") process 

for Carolinas Cement's Clean Water Act Section 404 permit. Therefore, Petitioners contend that 

the emissions limits in the permit were based on inaccurate and outdated information about the 

boundaries and operations ofthe quarry, and that DAQ did not provide accurate information to 

the public. Pet'rs Br. at 26-27; R09 Pet'rs' Petition at 7-9, R.III.a. at 99-101; R09 Pet'rs' PHS at 

14-22, R.III.b. at 360-68. 

As an initial matter, Petitioners concede that the November 2008 quarry plan was not 

submitted to DAQ. R09 Pet'rs' PHS at 14-22, R. at 362. Therefore, whatever that plan is, it is 

not a part of the permitting record. Second, the information in the permitting record made it 

absolutely clear that the permit did not authorize Carolinas Cement to use any quarry other than 

that described in the Apri12008 quarry plan submitted to DAQ with their application. Both the 

permit and the cover letter sent to Carolinas Cement with the Permit state that "if the facility 

chooses to utilize limestone from a quarry different than that represented in Application No. 
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6500296.08A, the Permittee shall apply for a modification of this Air Quality Permit." R09 

Pet'rs' Pet. for Contested Case, Ex. A, R09 Permit, Cover Letter at 1, and Permit at 77, R. at 109, 

188; R11 Pet'rs' Pet. for Contested Case, Ex. A, R11 Permit, at Cover Letter at 1, and Permit at 

89. If Carolinas Cement were to use raw materials collected from outside the geographic scope of 

the April 2008 quarry plan, it would be out of compliance with the permit. Third, with regard to 

Petitioners' claim of inaccurate notice, information regarding the boundaries and layout of the 

quarry that Carolinas Cement is authorized to use has been publicly available since at least 

September 2009, when the draft air permit was publicly noticed. This information is set forth in 

Sheet 2 of Carolinas Cement's Plot Plan and Survey Maps, which accompanied Application No. 

6500296.08A. See 4/8/2008 "CCC Plot Plan and Survey Maps" available at 

http://daq.state.nc.us/permits/psd/titan.shtml (R.IV.h., Ex. 11). 

Petitioners' suggestion that Judge Gray or the EMC should have ignored these facts and 

relied solely on their allegations is contrary to the law governing the standard of review of 

motions to dismiss. "A complaint may be dismissed pursuant to Rule 12(b)(6) ifthere is no law 

to support the claim made, an absence of facts sufficient to make a good claim, or the disclosure 

of facts which will necessarily defeat the claim." Robertson v, Boyd, 88 N.C. App. 437,441,363 

S.E.2d 672, 675 (1988); Oberlin Capital, LP v. Slavin, 147 N.C. App. 52, 56, 554 S.E.2d 840, 844 

(2001). 

In reaching a ruling on a motion to dismiss, courts are authorized to examine all documents 

referenced in the complaint. "[A] court may properly consider documents which are the subject 

of a plaintiff's complaint and to which the complaint specifically refers even though they are 

presented by the defendant." Oberlin Capital, 147 N.C. App. at 60, 554 S.E.2d at 847 (citing 

Robertson, 88 N.C. App. at 441,363 S.E.2d at 675); Eastway Wrecker Serv .. Inc. v. City of 

Charlotte, 165 N.C. App. 639,642,599 S.E.2d 410,412 (2004), aff'd per curiam, 360 N.C. 167, 
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622 S.E.2d 495 (2005). Accordingly, the ALJ can consider the core pennitting documents 

challenged by Petitioners. 

The facts disclosed in the permitting documents attached to the Petition necessarily 

defeated Petitioners' quarry claims. Judge Gray properly dismissed these claims, the EMC 

properly adopted Judge Gray's dismissal ofthese claims, and this Court should uphold these 

decisions. 

III. PETITIONERS' REPITITIOUS LITIGATION IS BARRED BY THE 
DOCTRINE OF COLLATERAL ESTOPPEL. 

The doctrine of collateral estoppel precludes re-litigation of an issue where (1) an "earlier 

suit resulted in a final judgment on the merits," (2) "the issue in question was identical to an issue 

actually litigated and necessary to the judgment," and (3) the parties in both cases were the same 

or in privity with parties. Thomas M. Mcinnis & Assocs. v. Hall, 318 N.C. 421, 429, 349 S.E.2d 

552, 557 (1986)( citations omitted). 

Petitioners do not argue that the issues across these cases are not identical, or that there 

were any issues with regard to the parties. They take issue with the application of collateral 

estoppel only because they contend that Judge Gray and the EMC's decisions were based on 

subject matter jurisdiction and were thus not decisions on the "merits." Therefore, they argue, 

ALJ Ward erred in applying the doctrine of collateral estoppel to preclude re-litigation of their 

repetitious claims. Pet'rs Br. at 30-32. However, with regard to substantial prejudice, DAQ did 

not argue that OAH lacked subject matter jurisdiction. Instead, with regard to substantial 

prejudice, DAQ requested summary judgment because after months of discovery Petitioners had 

failed to prove that essential element of their case, as required by the APA and North Carolina 

case law. As ALJ Ward recognized, "the parties vigorously litigated these issues over the course 
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of more than eighteen months, engaged in extensive discovery, and filed hundreds ofpages of 

briefs on dispositive motions." Rll Final Decision, at 4. 

Judge Gray dismissed the quarry based claims because they failed to state a claim upon 

which relief could be granted. In OAH, subject matter jurisdiction does not exist where a party 

fails to state a claim. See, e.g., Aldridge et. al. v. DENR et. al., 98 EHR 0665, at 7-8 (OAH 

1998). Therefore, unlike civil claims in Superior Court, a dismissal for failure to state a claim can 

occur under either Rule 12(b)(l) or (6) or both. Indeed, the Order indicates that the Judge Gray 

considered both grounds and then dismissed the issues without specifying the exact rule under 

which the dismissal was granted. Judge Gray plainly found that Petitioners had not sufficiently 

pled their quarry claims, and Petitioners' hypertechnical analysis based on the distinction between 

Rules 12(b)(l) and (6) in civil actions does not prove otherwise. As such, Judge Gray made a 

ruling on the merits and collateral estoppel applies to the dismissal of the quarry claims. 

With regard to the application of collateral estoppel in the Rl 0 proceedings, Petitioners 

did not raise the argument that Judge Gray's decisions were based upon subject matter 

jurisdiction. The only basis for Petitioners' objection to applying the R09 rulings on summary 

judgment and motions to dismiss to the identical claims in the Rl 0 case was that the EMC had 

not yet reviewed Judge Grays' decisions. RIO Pet'rs' Resp. to DAQ's and CCC's Motions to 

Dismiss and for Summary Judgment (Sep. 26, 2013), at 2-3. Additionally, in briefing before the 

EMC, Petitioners conceded that the doctrine of collateral estoppel would apply: "[a] final 

decision on the substantive merits of the R09 case can have a practical effect on the existing 

controversy by resolving substantially identical claims and issues in the RlO and Rll cases under 

the doctrines of res judicata and collateral estoppel." R09 Pet'rs' Suppl. Br. to EMC (Mar. 4, 

2014), R. at 7759. Accordingly, Petitioners' present arguments against application of collateral 

estoppel should be rejected. 
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Finally, Petitioners argue that collateral estoppel does not apply among cases that are 

consolidated. Pet'rs Br. at 32-33. This argument is flawed from the outset since the R09, Rl 0 

and Rl1 cases were not consolidated until judicial review. Furthermore, the facts of the cases 

cited by Petitioners are readily distinguishable. The First Circuit case, Bay State HMO Mgmt.. 

Inc. v. Tingley Sys., Inc., 181 F.3d 174 (1st Cir. 1999), cert. denied, 528 U.S. 1187, 146 L. Ed. 2d 

99 (2000), involved the consolidation of two cases filed against different parties. The Second 

Circuit case, Devlin v. Trans. Commc'ns Int'l Union, 175 F .3d 121 (2d Cir. 1999), involved 

consolidation of cases alleging different claims. The Eighth Circuit case, Smith v. Ark. Dep't of 

Corr., 103 F.3d 637 (8th Cir. 1996), involved cases brought by three different parties and a lower 

court's application of collateral estoppel to a ruling that the appellate court reversed. It has no 

analogy to the case sub judice. Additionally, this theory against collateral estoppel was not raised 

below and should be rejected on that basis alone. See State v. Whittington, 367 N.C. 186, 193, 

753 S.E.2d 320, 324 (2014) (rejecting theory not raised in trial court) (quoting Weil v. Herring, 

207 N.C. 6, 10, 175 S.E. 836, 838 (1934) ("[T]he law does not permit parties to swap horses 

between courts in order to get a better mount .... "). 

IV. WHETHER THE MODIFICATION RULE APPLIES OR NOT IS 
IRRELEVANT TO THE ISSUES BEFORE THE COURT. 

Finally, Petitioners take issue with the EMC's statements regarding the application of 15A 

N.C. Admin. Code 02Q :o309(f), the "Modification Rule." Pet'rs Br. at 33-34. The EMC 

discussed that rule only in considering whether a hearing on Judge Gray's decisions regarding the 

R09 Permit was moot in light ofthe RIO and Rll modifications. R09 EMC Final Agency 

Decision, at 5, R. at7826. The EMC obviously concluded, and all the parties agreed, that it was 

not moot, and Petitioners have not challenged that conclusion. Interestingly, it was in the context 

of addressing mootness that Petitioners argued "that the case was not moot when heard by the 
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EMC because a decision that reached the merits ofDAQ's permitting decision could have 

preclusive effect under the doctrine of collateral estoppel." Pet'rs Br. at 33-34. The issue of the 

application of the Modification Rule was never litigated in any of the decisions below, and is not 

now before this Court. 

CONCLUSION 

For the aforementioned reasons, this Court should uphold the EMC and OAH decisions 

dismissing Petitioners' quarry based claims for failure to state a claim upon which relief can be 

granted and granting summary judgment in favor ofDAQ and Carolinas Cement on Petitioners' 

remaining claims. 
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Respectfully submitted this the tl day of September, 2014. 
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ISSUES PRESENTED 

1. · Did the Administrative Law Judges and the Environmental Management Commission 
properly grant summary judgment in favor of Respondents when Petitioners failed to 
produce evidence of "substantial prejudice" resulting from the alleged errors of the 
Division of Air Quality, which is an essential element of a prima facie case under the 
Administrative Procedures Act? 

2. Did the Administrative Law Judges and the Environmental Management Commission 
properly dismiss Petitioners' claims related to an alleged quarry area that is neither 
included in the air permit application nor included in the air permit at issue in this case? 

3. Did Administrative Law Judge Ward properly apply the doctrine of collateral estoppel to 
prevent Petitioners from re-litigating claims on which final judgment had already been 
entered against Petitioners in their two prior identical challenges to the air permit? 
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INTRODUCTION 

Petitioners oppose a state-of-the-art cement plant proposed to be constructed in New 

Hanover County. This consolidated case is the challenge brought by Petitioners North Carolina 

Coastal Federation, Cape Fear River Watch, PenderWatch and Conservancy, and Sierra Club 

("Petitioners") to three versions of an air quality permit issued to Carolinas Cement Company 

LLC ("Carolinas Cement") by the North Carolina Department of Environment and Natural 

Resources ("DENR"), Division of Air Quality ("DAQ") for the construction and operation of the 

proposed facility. 

Pursuant to N.C. Gen. Stat.§§ ISOB-43 through -52 and Rule 9 ofthe Local Rules of 

Civil Superior Court for the Tenth Judicial District, Respondent Carolinas Cement, by and 

through undersigned counsel, respectfully submits this Brief in Opposition to Petition for 

Judicial Review. Carolinas Cement respectfully requests that this Court affirm all of the final 

decisions and rulings previously entered by the Administrative Law Judges and the 

Environmental Management Commission in the cases below. 

FACTUAL BACKGROUND 

Carolinas Cement is a subsidiary of Titan America LLC, a producer of cement and other 

building materials. Carolinas Cement proposes to construct and operate a cement plant with a 

quarry in Castle Hayne, North Carolina. Rll PSD Preliminary Review, at 1-2.1 The site for the 

proposed plant is in an industrial area zoned for a cement plant and has existing buildings, 

infrastructure, and mineral resources, as well as an active ongoing quarry operation. The 

1 For clarity and ease of reference, Carolinas Cement cites to documents in the various administrative records by (a) 
the pennit number, "R09," "RlO," or "Rll ;"(b) party, where appropriate; (c) document title; and (d) page number. 
Because the R09 Record filed by the EMC is sequentially paginated, citations to the R09 Record will include the 
sequential page numbers in the format "(R09 R. at_.)" 
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proposed cement plant will require various federal, state, and local permits, including an air 

quality permit from DAQ, which permit is the subject of this case. 

In February 2008, Carolinas Cement submitted an air quality permit application to DAQ 

for the construction and operation of the proposed cement plant and of a quarry for the mining of 

limestone and marl, which are primary raw materials in cement production. Rll PSD 

Preliminary Review at 2. The raw materials are proposed to be mined from the on-site quarry as 

shown on the quarry site niap that was included with the permit application and submitted to 

DAQ (the "Quarry"). Id. at 2; see also Exhibit 70 to Willis Dep., R09 Resp.-Intervenor's Mot. 

for Summ. J., Ex. 8, Dep. Ex. 70 (R09 R. at 4241). Much of the Quarry is already an active 

mining operation subject to a state mining permit. 

Carolinas Cement's permit application sought authorization for air emissions sources 

related to cement plant emissions using raw materials from the Quarry and for Quarry 

operations. Carolinas Cement's permit application was limited to the use of raw materials from 

the Quarry, and Carolinas Cement did not seek a permit for any quarry area other than the 

Quarry. When DAQ issued the final air quality permit, DAQ expressly limited the air permit to 

the Quarry as described in Carolinas Cement's application (Application No. 6500296.08A), and 

included the condition that if Carolinas Cement "chooses to utilize limestone from a quarry 

different than represented in [the air permit application], the Permittee shall apply for a 

modification of this Air Quality Permit." See Air Quality Permit No. 07300R09 (Feb. 29, 2012), 

at 77 (R09 R. at 539) (hereinafter "R09 Permit"). These restrictions remain in the current 

version of the permit. See Air Quality Permit No. 07300Rll (Aug. 29, 2013), at 89 (hereinafter 

"Rll Permit") (identical language); Air Quality Permit No. 07300Rl 0 (June 21, 20 13), at 88 

(hereinafter "Rl 0 Permit") (identical language). Thus, the permit application and air permit both 
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are expressly limited to operations at the Quarry and cement plant emissions from the use of raw 

materials from the Quarry. 

Also in 2008, Carolinas Cement began a separate permitting process with the U.S. Army 

Corps of Engineers (the "Corps") and the DENR Division of Water Quality ("DWQ") for work 

in wetlands areas pursuant to the Clean Water Act. Information provided to the Corps and DWQ 

in late 2008 for wetlands permitting purposes included the Quarry as... well as potential additional 

future quarry areas on neighboring properties that were not owned by Carolinas Cement. 

However, Carolinas Cement did not seek to include any potential future quarry areas in the air 

permit application or the final air permit, and DAQ did not substantively review information 

regarding quarry areas other than the Quarry. Carolinas Cement only sought approval for the 

Quarry. 

STATEMENT OF THE CASE 

This case is a consolidation of Petitioners' challenges to three successive versions of Air 

Quality Permit No. 07300 issued to Carolinas Cement by DAQ. Pursuant to the administrative 

appeals procedures in the Administrative Procedures Act, N.C. Gen. Stat. ch. 150B (the "APA"), 

Petitioners commenced three contested cases in the Office of Administrative Hearings 

challenging (1) the initial air permit (the R09 Permit); (2) a revised version of the air permit (the 

Rl 0 Permit) that made minor technical modifications to account for changes in federal air 

regulations made by EPA after DAQ issued the R09 Permit; and (3) a further-revised version of 

the air permit that modified the particulate matter emission limit based on revised monitoring 

methodologies after the EPA determined that the basis for the previous monitoring methodology 

was technically infeasible (the Rll Permit). 
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Petitioners' claims fall into two categories. First, Petitioners allege that DAQ made 

errors in setting emissions limitations in the air permit for certain substances, such as sulfur 

dioxide ("S02"), oxides of nitrogen ("NOx"), and particulate matter ("PM"), that will be emitted 

by the facility, and that DAQ should have denied the permit based on alleged potential public 

health impacts (the "Permit Claims"). Second, Petitioners allege that DAQ should have 

evaluated alleged potential future quarry areas that were neither included in Carolinas Cement's 

air permit application nor included in the air permit issued by DAQ, despite the fact that the air 

permit is strictly limited to raw materials from the Quarry (the "Quarry Claims"). 

In the first contested case (12 EHR 02850, hereinafter the "R09 Case"), Administrative 

Law Judge Beecher R. Gray2 dismissed the Quarry Claims pursuant to N.C. Gen. Stat.§ lA-1, 

Rules 12(b)(6) and 12(b)(l), and granted summary judgment in favor ofDAQ and Carolinas 

Cement on all of the Permit Claims because Petitioners failed to produce sufficient evidence that 

they are or would be substantially prejudiced by DAQ's alleged errors. On March 12, 2014, the 

Special Air Permit Appeals Committee of the Environmental Management Commission 

("EMC") fully reviewed the record and the arguments of the parties, and entered a Final Agency 

Decision adopting Judge Gray's rulings.3 See R09 Final Agency Decision of the Special Air 

Permit Appeals Committee of the Environmental Management Commission (R09 R. at 7822-29). 

Petitioners filed a Petition for Judicial Review of the EMC's final decision on June 9, 2014. 

In the second contested case, 13 EHR 16148 (hereinafter the "Rl 0 Case"), Petitioners 

appealed the modified air permit issued by DAQ on the exact same grounds as they had 

2 Honorable Beecher R. Gray was subsequently appointed to be a Superior Court Judge in January 2014. 
3 The challenge to the R09 Permit was reviewed by the EMC because the version ofthe APA in effect at the time the 
R09 Permit was issued provides that the administrative agency shall make the final agency decision. N.C. Gen. Stat. 
§ 150B-36 (2009). Subsequently, the APA was amended to provide that the Administrative Law Judge shall make 
the final agency decision. S.L. 2011-398 §§ 18-21. Thus, in the RIO Case and the R11 Case, the ALJ --not the 
agency- made the final agency decision. 
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challenged the initial permit. See Rl 0 Joint Mot. for Stay and Reassignment at 3, , 8 ("Because 

Petitioners challenged the RIO permit, the subject ofthis contested case, on the same grounds on 

which they challenged the R09 permit, resolution of the issues presented in the R09 Permit 

challenge will resolve the issues before the Court in this contested case."). On November 4, 

2013, Judge Gray again dismissed the Quarry Claims on Rule 12(b)(6) and 12(b)(l) grounds, and 

he again granted summary judgment on all of the Permit Claims because Petitioners failed to 

produce sufficient evidence of substantial prejudice. See Rl 0 Final Decision, at 2. Petitioners 

filed a Petition for Judicial Review to appeal Judge Gray's Final Decision in the R 10 Case on 

December 5, 2013. 

In the third contested case, 13 EHR 17906 (hereinafter the "Rll Case"), Petitioners 

challenged the second revision of the air permit on the same legal grounds, and based on the 

same evidence, as in the two prior cases. Upon motions of Carolinas Cement and DAQ, 

Administrative Law Judge J. Randolph Ward entered a Final Decision on July 1, 2014, ruling 

that the doctrine of collateral estoppel precluded Petitioners from re-litigating their claims, all of 

which were fully litigated and necessary and essential to the final judgments in the R09 Case and 

the RIO Case. Rll Final Decision, at 3-5. Petitioners filed their third Petition for Judicial 

Review to challenge Judge Ward's decision on July 15, 2014. The Petitions for Judicial Review 

in all three cases were consolidated for review before this Court by order dated July 17, 2014. 

Throughout the litigation ofthe R09, RlO, and Rll Permits, Petitioners have held to two 

principal positions that arc fatal to their claims: First, Petitioners have maintained that they do 

not have to present evidence sufficient to create a genuine issue of material fact as to one of the 

two essential elements oftheir prima facie case. Second, Petitioners al1ege claims related to 
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speculative quarry areas that are devoid of merit in light of express provisions that the Quarry is 

limited to the area designated in the air permit application. 

STANDARD OF REVIEW 

I. Judicial Review of Agency Decisions 

fu reviewing the final decision in a contested case, the Court: 

may affirm the decision or remand the case for further proceedings. It may also 
reverse or modify the decision if the substantial rights of the petitioners may have 
been prejudiced because the findings, inferences, conclusions, or decisions are: 

(1) fu violation of constitutional provisions; 
(2) In excess of the statutory authority or jurisdiction of the agency or 
administrative law judge; 
(3) Made upon unlawful procedure; 
(4) Affected by other error oflaw; 
(5) Unsupported by substantial evidence admissible under G.S. 150B-29(a), 
lSOB-30, or 150B-31 in view ofthe entire record as submitted; or 
(6) Arbitrary, capricious, or an abuse of discretion. 

N.C. Gen. Stat.§ 150B-51(b). When a petitioner asserts errors oflaw pursuant to 

subdivisions (1) through ( 4 ), the court reviews the prior decision de novo; when a petitioner 

asserts an error oflaw pursuant to subdivisions (5) or (6), the court decides the case based on the 

whole record standard of review. N.C. Gen. Stat.§ 150B-51(c). "However, even when 

reviewing a case de novo, courts recognize the long-standing tradition of according deference to 

the agency's interpretation, as long as the agency's interpretation was a reasonable and 

permissible construction of the statute." Comm 'r of Labor v. Weekley Homes, L.P., 169 N.C. 

App. 17, 22, 609 S.E.2d 407, 412 (2005). 

Here, Petitioners have alleged that Judge Gray, Judge Ward, and the EMC made errors of 

law in ruling that (1) Petitioners have to prove their case with evidence, (2) Petitioners' claims 

that DAQ should have considered quarry areas excluded from the permit do not state a claim for 

relief or establish subject matter jurisdiction, and (3) Petitioners could notre-litigate the same 
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issues on the same facts in the Rll Case that had previously been decided in the R09 and Rl 0 

Cases. Therefore, the decisions below are reviewed de novo. However, the Office of 

Administrative Hearings administers Article 3 of the AP A, N.C. Gen. Stat. § 150B-23(a) ("A 

contested case shall be commenced by ... filing a petition with the Office of Administrative 

Hearings and ... shall be conducted by that Office."), and DAQ administers North Carolina's air 

quality permitting program. See N.C. Gen. Stat.§ 143-211(c). Therefore, the ALJs' 

interpretations ofthe APA, as well as DAQ's and the EMC's interpretations ofthe air permitting 

regulations, should be accorded deference by the Superior Court on appeal. 

II. Motions for Summary Judgment 

Summary judgment "shall be rendered forthwith if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with affidavits, if any, show that there is no 

genuine issue as to any material fact and that any party is entitled to judgment as a matter of 

law." N.C. Gen. Stat.§ lA-1, Rule 56(c). "The purpose of summary judgment" is "to bring 

litigation to an early decision on the merits without the delay and expense of a trial where it can 

be readily demonstrated that no material facts are in issue." Kessing v. National Mortgage 

Corp., 278 N.C. 523, 533, 180 S.E.2d 823, 829 (1971). Summary judgment is appropriate where 

"a fatal weakness in the claim of a party is exposed." Dalton v. Camp, 353 N.C. 64 7, 650, 548 

S.E.2d 704, 707 (2001 ). A party moving for summary judgment may prevail if it shows "that the 

opposing party cannot produce evidence to support an essential element of his or her claim." 

Lowe v. Bradford, 305 N.C. 366, 369, 289 S.E.2d 363, 366 (1982). Once the moving party does 

so, the burden shifts to the non-moving party to produce evidence of "specific facts showing that 

there is a genuine issue for trial." !d. at 369-70,289 S.E.2d at 366 (emphasis in original). The 

non-moving party "may not rest upon the mere allegations of his pleadings." !d. at 370, 289 
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S.E.2d at 366; see also Williams v. HomEq Servicing Corp., 184 N.C. App. 413, 420,646 S.E.2d 

381, 385 (2007) (summary judgment proper where plaintiffs "offered no real evidence" of the 

harm alleged). Petitioners must do more than simply make conclusory allegations, they must 

produce actual evidence in this case sufficient to prove the elements of their claims. Overcash v. 

Dep 't of Env't. & Natural Res., 179 N.C. App. 697, 704-705, 635 S.E.2d 442, 447-48 (2006). In 

the final decisions below, summary judgment was entered against Petitioners on the Permit 

Claims. 

Ill. Rule 12(b)(6) and Rule 12(b)(l) Motions to Dismiss 

Claims should be dismissed pursuant to N.C. Rule of Civil Procedure 12(b)(6) for failure 

to state a claim ''when one of the following three conditions is satisfied: (1) the complaint on its 

face reveals that no law supports the plaintiffs claim; (2) the complaint on its face reveals the 

absence of facts sufficient to make a good claim; or (3) the complaint discloses some fact that 

necessarily defeats the plaintiffs claim." Newberne v. Dep't ofCrime Control & Pub. Safety, 

359 N.C. 782, 784-85, 618 S.E.2d 201, 2~4 (2005) (quoting Wood v. Guilford Cty., 355 N.C. 

161, 166, 558 S.E.2d 490, 494 (2002)). Further, the decision-maker in a contested case is not 

required "to accept as true allegations that are merely conclusory, unwarranted deductions of 

fact, or unreasonable inferences." Good Hope Hosp., Inc. v. Dep't of Health & Human Servs., 

174 N.C. App. 266,274, 620 S.E.2d 873, 880 (2005) (quoting Veney v. Wyche, 293 :F.3d 726, 

730 (4th Cir. 2002)). 

Similarly, claims must be dismissed for lack of subject matter jurisdiction pursuant to 

N.C. Rule of Civil Procedure 12(b)(l) unless the claims allege facts indicating that the claimant's 

rights have been prejudiced. Aldridge v. Dep't ofEnv't. & Natural Res., 98 EHR 0665, 13 N.C. 

Reg. 617 (N.C. Office of Admin. Hearings Sept. 1, 1998), Pet'rs' Br. in Support ofPet. for 
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Judicial Rev., Tab 1. "Meeting the mandate ofN.C. Gen. Stat. § 150B-23(a) to 'state facts 

tending to establish' prejudice to a petitioner's rights and tending to establish that an agency 

acted improperly pursuant to N.C. Gen. Stat.§ 150B-23(a)(l)-(5) is a jurisdictional prerequisite 

for conferring subject matter jurisdiction" under the APA. !d. at *7-*8. Without an allegation of 

facts tending to show harm to a petitioner, there is no jurisdiction for a claim to be adjudicated 

under the AP A. The Quarry Claims were dismissed in the final decisions below pursuant to 

Rules 12(b)(6) and 12(b)(l). 

ARGUMENT 

I. Summary Judgment was Properly Entered Against Petitioners on the Permit 
Claims Because Petitioners Failed to Produce Evidence to Prove Substantial 
Prejudice, an Essential Element of AP A Claims 

As discussed in detail below, summary judgment was properly entered against Petitioners 

on all of the Permit Claims because Petitioners failed to produce evidence sufficient to 

demonstrate that they would be substantially prejudiced by DAQ's alleged errors. 

The primary issue in this case is whether Petitioners must provide actual evidence to 

establish that their rights have been substantially prejudiced- an essential element of a claim 

under the APA - or whether they may simply rest on speculative allegations that might give 

them standing to commence a contested case. Petitioners attempt to collapse the two separate 

and distinct legal concepts of "person aggrieved" for standing purposes and actual evidence of 

"substantial prejudice" into one. However, these two concepts are not the same. After 

Petitioners plead allegations that are adequate to initiate a contested case, they are required to 

prove their case with evidence, and they failed to do so. 

Further, Petitioners mischaracterize their burden ofproofunder the APA, grossly 

exaggerate the rulings of the Administrative Law Judges and the EMC, and attempt to confuse 
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the issues with a discussion of federal standing requirements under Article III of the U.S. 

Constitution that are not relevant to the North Carolina AP A. Petitioners had every opportunity 

to produce evidence of substantial prejudice at the summary judgment stage of this case. They 

chose not to do so, and summary judgment was properly entered against them. Accordingly, this 

Court should affirm the final decisions of the Administrative Law Judges and the EMC in the 

cases below. 

A. Petitioners Failed to Produce Evidence to Prove "Substantial Prejudice" 

Petitioners attempt to avoid having to prove their case with evidence by seeking to 

collapse two separate and distinct legal concepts within the AP A into one. Preferring to rely 

purely on conclusory allegations rather than actual evidence, Petitioners argue that a "person 

aggrieved" under the AP A is necessarily and per se "substantially prejudiced" under the AP A. 

However, the plain language of the AP A, amendments to the AP A, and a body of case law all 

clearly define "person aggrieved" status and the element of substantial prejudice as two separate 

and distinct legal concepts. As Judge Gray and the EMC both correctly determined, proving 

substantial prejudice requires more than bare allegations that Petitioners have members who live 

in the vicinity of the proposed facility and have speculative concerns about air pollution in 

general. Petitioners must prove their case with evidence, and have failed to do so. 

1. The AP A clearly distinguishes the two separate concepts of standing as a 
"person aggrieved" and the essential element of "substantial prejudice" 
that must be pled and proven. 

Under the AP A, any "person aggrieved" by an action of a North Carolina administrative 

agency may commence a contested case in OAH. The term "person aggrieved" is a defined term 
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in the APA, 4 see N.C. Gen. Stat.§ 150B-2(6), and any person who qualifies as a person 

aggrieved may commence a contested case. N.C. Gen. Stat.§ 150B-23(a) ("Any person 

aggrieved may commence a contested case hereunder."); see also N.C. Gen. Stat.§ 150B-43 

("Any party or person aggrieved by the final decision in a contested case ... is entitled to judicial 

review of the decision under this Article"). The AP A thus uses the term "person aggrieved" to 

define the scope of persons who have standing to commence a case. 

That "person aggrieved," now called a "petitioner," commences the case by paying the 

requisite fee and filing a petition that states facts: 

tending to establish that the agency named as the respondent has deprived the 
petitioner of property, has ordered the petitioner to pay a fine or civil penalty, or 
has otherwise substantially prejudiced the petitioner's rights and that the agency: 

( 1) Exceeded its authority or jurisdiction; 
(2) Acted erroneously; 
(3) Failed to use proper procedure; 
(4) Acted arbitrarily or capriciously; or 
(5) Failed to act as required by Jaw or rule. 

N.C. Gen. Stat.§ 150B-23(a) (emphasis supplied). Thus, while any person aggrieved may 

commence a contested case, the petitioner must plead two distinct essential elements: ( 1) 

substantial prejudice, and (2) legal error by the agency. See Surgical Care Affiliates, LLC v. 

Dep't of Health and Human Servs., No. COAI3-1322 (slip op. Aug. 19, 2014) at 19,2014 WL 

4069037 at *7 (referring to agency error and substantial prejudice as "discrete requirements"). 

Having pled substantial prejudice and agency error, the plain language of the APA then requires 

petitioners to prove those two elements "by a preponderance of the evidence." N.C. Gen. Stat. § 

150B-29(a). 

4 A person who is "directly or indirectly affected substantially in his or its person, property, or employment by an 
administrative decision" is referred to in the NC APA as a "person aggrieved." N.C. Gen. Stat.§ 150B-2(6). 
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The General Assembly has re-emphasized the division between the concepts of"person 

aggrieved" for standing purposes and the burden of proving "substantial prejudice" by amending 

the AP A. Following the Supreme Court's decision in Empire Power Co. v. Dep 't ofEnv 't, 

Health & Natural Res., 337 N.C. 569, 447 S.E.2d 768 (1994), which took an expansive view of 

the "person aggrieved" standard, the General Assembly enacted Session Law 2000-190, 2000 

N.C. Sess. Laws 1,284 (Aug 2, 2000). The Session Law amended the AP A at N.C. Gen. Stat. § 

150B-29(a) to make clear that a petitioner must prove by a preponderance of the evidence that he 

has been substantially prejudiced as a result of the agency's decision and cannot simply rest upon 

his allegations. Id. § 4, 2000 N.C. Sess. Laws at 1,285. This amendment to the AP A by the 

General Assembly sharpens the distinction between the issue of standing as a "person 

aggrieved," as described in Empire Power and N.C. Gen. Stat.§ 150B-2(6), and the issue of 

substantial prejudice as an element of a petitioner's case, as described in N.C. Gen. Stat. § 150B-

23(a) and in the amended N.C. Gen. Stat.§ 150B-29(a). 

By arguing that every "person aggrieved" is necessarily substantially prejudiced and need 

not offer any evidence of substantial prejudice, Petitioners are asking this Court to ignore the 

phrase "has otherwise substantially prejudiced the petitioner's rights" in Section 150B-23(a) and 

completely read Section 150B-29(a) out of the APA. This notion would be a gross violation of 

the "cardinal rule of statutory construction that significance and effect should be accorded every 

part of the statute, including every section, paragraph, sentence or clause, phrase, and 

word." Kyle v. Holston Grp., 188 N.C. App. 686, 692, 656 S.E.2d 667, 671, disc. rev. denied, 

362 N.C. 359, 662 S.E.2d 905 (2008) (internal quotations omitted). 
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2. The AP A requires petitioners to prove substantial prejudice with evidence. 

In interpreting and applying the Administrative Procedures Act in a series of cases, the 

North Carolina Court of Appeals has consistently and repeatedly emphasized the requirement 

that petitioners prove substantial prejudice with evidence. In a recent decision, for example, the 

Court of Appeals in Surgical Care Affiliates, LLC v. Dep 't of Health & Human Servs., No. 

COA13-1322 (slip op. Aug. 19, 2014), 2014 WL 4069037, specifically held that "a showing of 

substantial prejudice is a necessary element" of a challenge to an administrative agency's action. 

Id. at 25,2014 WL 4069037 at *10. In this case, the Court of Appeals emphasized that, while a 

petitioner might meet the criteria for commencing a contested case hearing, that petitioner must 

also "satisfy the actual framework for deciding the contested case as laid out in section 150B-

23(a) of Article 3 of Chapter 150B ofthe General Statutes." Id at 6, 2014 WL 4069037 at *2 

(internal quotation omitted; emphasis in original). In other words, while a particular agency 

action "might ultimately result in substantial prejudice to a petitioner, the taking of the action 

does not absolve the petitioner of its duty to separately establish the existence of [substantial] 

prejudice." !d. at 20, 2014 WL 4069037 at *8. 

The Court of Appeals further noted that "the ALJ in a contested case hearing must 

determine whether the petitioner has met its burden in showing that the agency substantially 

prejudiced the petitioner's rights." Jd. at 7, 2014 WL 4069037 at *3 (internal quotation omitted). 

On this issue, the ALJ had denied summary judgment on the issue of substantial prejudice, 

finding that there was sufficient evidence to proceed to a hearing, but later correctly ruled, 

"following the presentation of the parties' evidence, that Petitioners failed to show substantial 

prejudice." Jd. at 10-11, 2014 WL 4069037 at *4. As the Court of Appeals noted, the General 

Assembly in 1985 added a provision to the AP A to require that a petitioner demonstrate 
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substantial prejudice "in addition to showing that the agency" erred in some way. Jd. at 15, 2014 

WL 4069037 at *6 (emphasis in original). 

Further, the Court of Appeals in Surgical Care Affiliates also made clear that "[t]he harm 

required to establish substantial prejudice cannot be conjectural or hypothetical. It must be 

concrete, particularized, and 'actual' or imminent." !d. at 23, 2014 WL 4069037 at *9. The 

Court of Appeals ultimately concluded that the petitioners in that case could not establish 

substantial prejudice because, like the Petitioners in the present case, the allegations of prejudice 

are "based on sheer speculation." Id. at 24,2014 WL 4069037 at *9. 

The decision in Surgical Care Affiliates is consistent with other recent Court of Appeals 

rulings in CaroMont Health, Inc. v. Dep't of Health & Human Servs., _N.C. App. _, 751 

S.E.2d 244 (2013) (APA requires petitioners "to prove that [they were] substantially prejudiced 

by the Agency's decision") and Parkway Urology, P.A. v. Dep't of Health & Human Servs., 205 . 
N.C. App. 529, 536-37, 696 S.E.2d 187, 193 (2010) (petitioner's "contention that it was 

unnecessary for [petitioner] to prove substantial prejudice to be entitled to relief is contrary to 

our case law and is without merit") (emphasis added). Petitioners' allegations that they are 

"persons aggrieved" and therefore have standing merely provide the "prerequisites to filing a 

petition for a contested case hearing." See Parkway Urology, 205 N.C. App. at 536, 696 S.E.2d 

at 193. In order to prevail, Petitioners cannot simply rest on the allegations of their petition; they 

must prove with evidence that they have been substantially prejudiced by the agency's action, or 

their claims fail. Jd. Thus, North Carolina courts have consistently required petitioners to prove 

substantial prejudice in order to prevail on claims pursuant to the AP A. 
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However, Petitioners cite a number of cases in their attempt to blur the APA's standing 

requirement with the petitioner's burden of proving "substantial prejudice" with evidence. 

Pet'rs' Br. in Support of Pet. for Judicial Rev., at 10-13. However, none of the cases cited stands 

for this proposition; rather, these cases only address whether certain petitioners have standing as 

persons aggrieved to commence a contested case. SeeN C. Forestry Ass 'n v. DENR, 357 N.C. 

640, 644, 588 S.E.2d 880, 883 (2003) (concluding that petitioner "is a 'person aggrieved' ... and 

thus has standing to bring a contested case hearing"); County ofWake v. DENR, 155 N.C. App. 

225, 235-36, 573 S.E.2d 572, 580-81 (2002) (petitioners had "standing to assert that the permit 

was issued in violation" of applicable regulations); In re Denial of Request for Full Admin. Hr'g, 

146 N.C. App. 258,260, 552 S.E.2d 230,231 (2001) (concluding that petitioner was not a 

"person aggrieved" and therefore "lacks standing to seek judicial review"); Orange County v. 

Dep't ofTransp., 46 N.C. App. 350, 360-62,265 S.E.2d 890, 898-99 (1980) (holding that 

appellants had sufficiently alleged that they were persons "aggrieved"); Pamlico-Tar River 

Foundation v. Dep't ofEnv't. & Natural Res., 09 EHR 1839, Final Agency Decision (EMC Oct. 

16, 2012), Pet'rs' Br. in Support ofPet. for Judicial Rev. at Tab 5, at 10 (stating only that "OAH 

has jurisdiction to hear this case pursuant to N.C.G.S. § 150B-23"); Aldridge v. Dep 't ofEnv't. 

& Natural Res., 98 EHR 0665, 13 N.C. Reg. 617,618-20 (N.C. Office of Admin. Hearings Sept. 

1, 1998), Pet'rs' Br. in Support of Pet. for Judicial Rev. at Tab 1 (case dismissed because 

petitioners "failed to ... allege facts regarding their standing as persons aggrieved"). Most 

perplexing, however, is Petitioners' reliance on City of Rockingham v. DENR, 08 EHR 0560, 

(EMC July 22, 2011), Pet'rs' Br. in Support ofPet. for Judicial Rev. at Tab 2, where the EMC 

adopted an ALJ Decision stating that "[ e lach Petitioner bears the burden of proof on the issues .. 

. . To meet this burden, each Petitioner must show that Respondent substantially prejudiced 
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Petitioner's rights." !d., Decision of ALJ, at 48. Rather than supporting Petitioners' argument, 

the City ofRocldngham decision demonstrates that the test of a petitioner's standing is different 

from the burden of proof required by the AP A to prevail on a claim. 

3. Petitioners' "evidence" is plainly insufficient to prove their case. 

Petitioners' evidence in this case is insufficient to prove that they have been substantially 

prejudiced by a preponderance of the evidence as required by Section 150B-29 of the APA. In 

the contested cases below, Petitioners conceded that their only evidence of prejudice consisted of 

the fact that some of Petitioners' members live, fish, boat or recreate in the vicinity of the 

proposed plant. See R09 Tr. ofSumm. J. H'g, at 71 (R09 R. at 71); Pet'rs' Objections and 

Responses to Interrogs., Ex. 13 to R09 Resp.-Intervenor's Mot. for Swnm. J., at 48-61 (R09 R. at 

3344-3357); R11 Pet. at 2; R10 Pet. at 1-2; R09 Pet. at 1-2 (R09 R. at 93-94). More specifically, 

Petitioners' affidavits demonstrate that Petitioners' evidence of substantial prejudice is nothing 

more than the fact that some of Petitioners' members are "concerned" and "worried" about any 

emissions from the proposed plant. See Parr Aff., Ex. 17 to R09 Pet'rs' Mot. for Summ. J., ~~ 5, 

14, 16 (R09 R. at 5829, 5831-32); Springer Aff., Ex. 19 to R09 Pet'rs' Mot. for Summ. J., ~~ 5, 

7-9 (R09 R. at 5841-42); Allison Aff., Ex. 21 to R09 Pet'rs' Mot. for Swnm. J., ,, 2, 5, 7 (R09 

R. at 5848-50); Barber Aff., Ex. 23 to R09 Pet'rs' Mot. for Swnm. J., ,, 5, 9 (R09 R. at 5859, 

5860). Speculative worry and concern about air pollution in general do not constitute proof of 

substantial prejudice sufficient to defeat summary judgment in this case. 

In contrast, Carolinas Cement and DAQ have provided undisputed evidence that the air 

emissions from this facility will not result in exceedances of the National Ambient Air Quality 

Standards ("NAAQS") or the State Acceptable Ambient Levels ("AALs"), air quality standards 

specifically designed to protect human health and the environment. See Expert Report of R. 

17 





Pleus, Ex. 3 to R09 Resp.-Intervenor's Mem. in Support ofMot. for Summ. J., at 21 (R09 R. at 

1274); R09 Final Determination, at 8 (R09 R. at 547); R11 Final Determination, at 8. 

The NAAQS and AALs are set at levels determined by the federal and state government 

to be sufficiently protective of public health and the environment. As the United States Court of 

Appeals for the Fourth Circuit has recently stated, ''NAAQS are meant to set a uniform level of 

air quality across the country in order to guarantee both a healthy populace and a healthy 

environment." North Carolina ex rei. Cooper v. Tennessee Valley Auth., 615 F.3d 291, 299 (4th 

Cir. 2010). The Fourth Circuit further explained: 

[T]he EPA's regulations regarding NAAQS and the SIPs implementing them are 
understandably designed to protect even those individuals particularly sensitive to 
emissions. ''NAAQS must protect not only average healthy individuals, but also 
'sensitive citizens'- children, for example, or people with asthma, emphysema, 
or other conditions rendering them particularly vulnerable to air pollution." 

Id. at 310 (quoting American Lung Ass'n v. EPA, 134 F.3d 388,389 (D.C. Cir. 1998)). 

Carolinas Cement has performed, and DAQ has reviewed, detailed modeling analyses 

that demonstrate that the Facility will not exceed health~based air quality standards. See R1l 

Final Determination, at 8 ("operation in accordance with the permit will comply with existing 

federal and state rules, and will not result in a violation of the federal NAAQS and state AALs, 

indicating that human health will be protected') (emphasis supplied); id. at 1 0 ("Ambient air 

dispersion modeling conducted in conjunction with the drafting of Air Permit No. 07300Rll 

demonstrates that the applicable NAAQS, designed to protect human health, will not be 

exceeded even if [Carolinas Cement's] air emissions are at the maximum levels allowed by their 

permit."); R09 PSD Preliminary Determination, at 83 (R09 R. at 655) ("Based on the PSD air 

quality ambient impact analysis performed, the proposed Carolinas Cement project will not 
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cause or contribute to any violation of the ... NAAQS or PSD increments"). In addition, Dr. 

Richard Pleus, an expert in air pollution and toxicology, has studied the emissions from the 

proposed facility and concluded that they "pose[] no increased human health risks that 

responsible government officials ... would regard as greater than de minimis." Expert Report of 

Richard C. Pleus, Ph.D., Ex. 3 to R09 Resp.-Intervenor's Mot. for Summ. J., at 22 (R09 R. at 

1275). Carolinas Cement's and DAQ's evidence of compliance with the NAAQS and the AALs 

represents the only evidence regarding potential impacts from this facility. 

Carolinas Cement has offered evidence that exposes "a fatal weakness in the claim[s] of' 

Petitioners. Dalton v. Camp, 353 N.C. 647,650, 548 S.E.2d 704,707 (2001). Accordingly, the 

burden shifts to Petitioners to "set forth specific facts showing that there is a genuine issue for 

trial." Lowe v. Bradford, 305 N.C. 366,369-70,289 S.E.2d 363,366 (1982) (emphasis in 

original; internal quotation omitted). However, Petitioners have provided nothing to refute the 

concrete evidence that Carolinas Cement has produced in the cases below. Instead, Petitioners' 

assertion of prejudice is based on a legally deficient argument that the NAAQS are not 

sufficiently protective of public health and the environment and that Petitioners are "concerned" 

and "worried" about any facility that releases any pollution. See Lockwood Dep., Ex. 6 to R09 

Resp.-Intervenor's Mot. for Summ. J., at 151-54 (R09 R. at 2284-87); Parr Aff., Ex. 17 to R09 

Resp.-Intervenor's Mot. for Summ. J., ~~ 5, 16 (R09 R. at 5829, 5831-32); Springer Aff., Ex. 19 

to R09 Resp.-Intervenor's Mot. for Summ. J., ~~ 9 (R09 R. at 5842); Allison Aff., Ex. 21 to R09 

Resp.-Intervenor's Mot. for Summ. J., ~~ 5, 7 (R09 R. at 5849-50); Barber Aff., Ex. 23 to R09 

Resp.-Intervenor's Mot. for Summ. J., ~~ 5, 8-9 (R09 R. at 5859, 5860). 

Petitioners fail to provide any evidence that their technical challenges to bow DAQ 

analyzed air emissions would have any effect on them, and Petitioners offer no evidence that if 
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DAQ were to agree with Petitioners' criticisms ofDAQ's permit analysis, the resulting changes 

in emission limits would have an appreciable impact on plant emissions or on Petitioners 

themselves. Simply put, Petitioners have failed to produce any evidence of a concrete and 

particularized harm to them that would be caused by DAQ's alleged errors and that could be 

redressed in this case. 

B. Petitioners Mischaracterize Their Burden of Proof Under the APA 

Petitioners' approach, when confronted with the basic requirement of needing to prove 

their case, attempt to avoid this requirement by mischaracterizing their burden of proof. 

Petitioners mischaracterize their burden of proof both by asserting that they need only prove that 

they have members that live near the proposed facility and by alleging that cases interpreting the 

AP A are not applicable to their contested case brought under the AP A. 

1. Petitioners do not prove "substantial prejudice" simply by having 
members who live in the vicinity of the proposed facility. 

Petitioners erroneously assert that they have proven "substantial prejudice" by doing 

nothing more than alleging that they have members who live, recreate or engage in other 

activities near the proposed plant. See Pet'rs' Br. in Support of Pet. for Judicial Rev. at 15-16. 

Petitioners' mistakenly rely on Empire Power Co. v. Dep 't of Env 't, Health & Natural Res., 337 

N.C. 569, 588,447 S.E.2d 768, 779 (1994) for this position. However, the Empire Power case 

does not apply to the question of Petitioners' burden to prove substantial prejudice. Prior to the 

Empire Power decision, it was not clear whether third parties had standing to challenge 

permitting decisions. In Empire Power, the North Carolina Supreme Court applied an 

"expansive interpretation" to the term "person aggrieved" and held that an adjoining landowner 

could commence a contested case based on allegations that he would suffer injury as a result of 

the issuance of an air permit to Duke Power Company. !d. at 588,447 S.E.2d at 779. Moreover, 
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this issue was raised on a motion to dismiss, see 337 N.C. at 572-74, 447 S.E.2d at 771-72, and 

the court only addressed whether the petitioner "alleged sufficient injury" to state a valid claim 

that could be tried in a contested case proceeding. !d. at 589,447 S.E.2d at 780 (emphasis 

supplied). As a result, the North Carolina Supreme Court concluded only that the petitioner's 

allegations in that case were sufficient to establish standing, and the Court did not have before it 

the issue of what evidence is sufficient to prove substantial prejudice. 

Further, as noted above, the Empire Power decision is limited by the North Carolina 

General Assembly's subsequent amendment to N.C. Gen. Stat.§ 150B-29(a) clarifying that a 

petitioner must ultimately prove substantial prejudice in order to prevail. S.L. 2000-190 § 4, 

2000 N.C. Sess. Laws 1,284, 1,285 (Aug 2, 2000). The General Assembly's enactment of this 

amendment to N.C. Gen. Stat.§ 150B-29(a) clarifies the scope of the Empire Power decision: 

Empire Power does not stand as support for Petitioners' assertion that they need do nothing more 

than allege that one or more of their members lives in the vicinity of the plant; rather, that 

allegation is only sufficient to establish standing as a "person aggrieved" to commence a 

contested case. 

2. The Final Decisions by the Administrative Law Judges and the EMC were 
Soundly Based on Court of Appeals Decisions Construing the 
Administrative Procedure Act. 

As discussed above at length in Section I.A.2., recent decisions of the Court of Appeals 

provide firm legal grounds for the final decisions and rulings in the three contested cases below 

in this case. Petitioners, however, attempt to discredit the Court of Appeals decisions by arguing 

that the holdings of these cases are limited to Certificate ofNeed ("CON") determinations made 

by,the North Carolina Department of Health and Human Services. Pet'rs' Br. in Support of Pet. 

for Judicial Rev. at 17-19. Petitioners' argument lacks merit because it misses the fact that the 
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fundamental holdings of these cases are interpretations of the Administrative Procedure Act, not 

the CON statute. These cases, such as Surgical Care Affiliates, correctly read the plain language 

of the AP A as requiring a petitioner to establish by a preponderance of the evidence that the 

challenged agency decision caused substantial prejudice to the petitioner. There is nothing in 

any ofthese decisions to indicate that the North Carolina Court of Appeals intended to limit its 

interpretation of the AP A to CON cases. 

Petitioners rely heavily on Robinson ex rei. Robinson v. Dep 't of Health & Human Servs., 

215 N.C. App. 372, 715 S.E.2d 569 (201 1) for the proposition that interpretations of the APA in 

cases arising under the CON statute are not applicable outside of the CON context. This 

proposition simply does not exist in the Robinson decision. In that case, the petitioner submitted 

evidence at the contested case hearing that was not before the Department of Health and Human 

Services ("DHHS") when it made its initial decision. See id. at 3 73-7 4, 715 S.E.2d at 570. In 

reversing the ALJ's decision, DHHS held that the ALJ could not consider evidence not before 

DHHS, citing Britthaven, Inc. v. Dep 't of Human Res., 118 N.C. App. 379, 455 S.E.2d 455, disc. 

rev. denied, 341 N.C. 418,461 S.E.2d 754 (1995), a case arising under the CON statute, for this 

rule. 215 N.C. App. at 375, 715 S.E.2d at 571. However, the Court of Appeals in Robinson 

pointed out that the cited principle in Britthaven related to "contested case hearings under the 

CON law and the Administrative Procedure Act" and was appropriate in the Britthaven case 

because of specific evidentiary rules that were different in the CON context than in the case 

before the Court. Id at 376, 715 S.E.2d at 571 (emphasis in original). Consequently, the 

Robinson decision held that the Britthaven rule against the ALI considering information not 

before the agency "is limited to cases in which CON law is applicable." ld at 376, 715 S.E.2d at 

572. The Robinson case did not make the sweeping general rule that Petitioners imply, and it has 
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no applicability here. Rather, the cases cited above, culminating with the recent Surgical Care 

Affiliates opinion, are applicable because they interpret the provisions of the AP A in dispute in 

the present case. 

Petitioners also argue that what constitutes "substantial prejudice" must be considered in 

light of the organic statute and cite public health policy statements related to the underlying 

statute. That argument, however, cuts against Petitioners in this case. First, Petitioners 

completely ignore that North Carolina's Air Pollution Control Act is also meant to be used "to 

encourage the expansion of employment opportunities" and "to provide a permanent foundation 

for healthy industrial development." N.C. Gen. Stat.§ 143.215.105, adopting policy statements 

in N.C. Gen. Stat. § 143.211. Second, the only evidence in the record that addresses the public 

health impacts of emissions from the proposed facility shows compliance with the NAAQS and 

AAL standards. See Expert Report ofR. Pleus, Ex. 3 to R09 Resp.-Intervenor's Mem. in 

Support ofMot. for Summ. J., at 21 (R09 R. at 1274); R11 Final Determination, at 8; R09 Final 

Determination, at 8, 10 (R09 R. at 547). The State ofNorth Carolina and EPA have already 

concluded that the NAAQS and AALs are sufficiently protective of public health and the 

environment. The fact that this cement plant, once built, will not result in an exceedance of the 

NAAQS and AALs is strong evidence that the emissions from the plant will not harm public 

health and the environment. 

Petitioners have produced no actual, concrete evidence to suggest the contrary - that air 

emissions from this cement plant will harm public health or the environment. Instead, 

Petitioners, who have the burden of proof in this case, see N.C. Gen. Stat.§ 150B-29(a), merely 

rest on their speculative and conclusory allegations that they are generally "'worried" and 

"'concerned" about the cement plant. See Parr Aff., Ex. 17 to R09 Pet'rs' Mot for Swnm. J., '11'11 
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5, 14, 16 (R09 R. at 5829, 5831-32); Springer Af£, Ex. 19 to R09 Pet'rs' Mot. for Summ. J., 11 

5, 7-9 (R09 R. at 5841-42); Allison Aff., Ex. 21 to R09 Pet'rs' Mot. for Summ. J., ~1 2, 5, 7 (R09 

R. at 5848-50); Barber Aff., Ex. 23 to R09 Pet'rs' Mot. for Summ. J., 1~ 5, 9 (R09 R. at 5859, 

5860). Consequently, the only evidence about the health effects of emissions from this facility is 

undisputed modeling that demonstrates compliance with air quality standards set by state and 

federal agencies that are tasked with protection of the environment. 

C. Petitioners Grossly Exaggerate the Final Decisions in the Contested Cases and 
Mischaracterize the Evidence Required to Prove Substantial Prejudice 

Petitioners also attempt to construct a straw man argument by grossly exaggerating the 

evidence required to demonstrate "substantial prejudice." Pet'rs' Br. in Support of Pet. For 

Judicial Rev. at 17-18. Petitioners overreach and allege that the final decisions in the contested 

cases below would require Petitioners to produce evidence "to quantify with scientific certainty" 

the harm that they allege. Id This is incorrect. The fmal decisions below and the AP A require 

that Petitioners demonstrate with evidence that the harm they allege to have suffered is 

"concrete, particularized, and 'actual' or imminent." Surgical Care Affiliates, LLC v. Dep 't of 

Health & Human Servs., No. COAB-1322 (slip op. Aug. 19, 2014) at 23,2014 WL 4069037 at 

*9. Petitioners have had three separate contested cases and over two and a half years of 

exhaustive litigation to produce any evidence of specific, concrete, and actual harm that was or 

would be caused by DAQ's alleged errors. Petitioners have had more than enough opportunities 

to marshal appropriate evidence to prove their case and more than enough notice that actual 

evidence is required. Instead, Petitioners simply decided to ignore that requirement of the AP A. 

Accordingly, summary judgment was properly entered against them. 
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D. Petitioners' Speculative Allegations Are Likewise Inadequate to Establish 
Standing Under the Clean Air Act 

Petitioners attempt to avoid their burden of proof and to cloud the issues by suggesting 

that EPA might disapprove North Carolina's State Implementation Plan ("SIP") under the Clean 

Air Act if the APA requires Petitioners to prove their case with actual evidence. Pet'rs' Br. in 

Support of Pet. for Judicial Rev., at 24 n.15. Petitioners raised this same smoke screen in the 

cases below, and the Administrative Law Judges and the EMC correctly concluded that 

Petitioners' argument is meritless. 

As a preliminary matter, Petitioners' standing is not at issue here: Judge Gray ruled that 

"petitioners have standing" to bring their contested cases, giving OAH jurisdiction over the 

subject matter of Petitioners' claims. R09 Tr. ofSumm. J. Hg., at 81:25 (R09 R. at 81); see also 

R09 Decision Granting Summ. J. in Favor ofResp. and Resp.-Intervenor, at 2 (R09 R. at 89); 

RlO Final Decision, at 2 (RlO R.). He then ruled that they had failed to make "a showing 

adequate to withstand summary judgment." Id at 82:18-19 (R09 R. at 82). In short, Petitioners 

have had their day in court;5 they simply could not prove their case. 

Not only is Petitioners' argument regarding federal standing irrelevant, it is also invalid 

for two reasons: First, the APA, which EPA has approved as part ofNorth Carolina's SIP, 

contains a more lenient standard than the Clean Air Act, not a more restrictive one as argued by 

Petitioners. Second, even if the more stringent federal test did apply, Petitioners would fail. 

5 In fact, Petitioners have had three days in court- two hearings before Administrative Law Judges and one hearing 
before the EMC. 
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1. The AP A includes more lenient standing requirements to commence a 
contested case than the Clean Air Act. 

The Clean Air Act requires that states provide judicial review of permitting decisions to 

persons who have standing under Article III of the United States Constitution. Commonwealth 

of Va. v. Browner, 80 F .3d 869, 876 (4th Cir. 1996). North Carolina provides judicial review of 

permitting decisions through the AP A, which has been approved by EPA for this purpose as part 

ofNorth Carolina's SIP for the Clean Air Act.6 As a part ofNorth Carolina's approved SIP, the 

requirements ofthe APA are the relevant standards that apply in this case. Moreover, Petitioners 

filed petitions for contested case hearing pursuant to N.C. Gen. Stat. § 150B-23, and thus each 

contested case is governed by the APA. See N.C. Gen. Stat. ch. 150B. 

The "person aggrieved" standard that applies under the AP A is more lenient, not more 

strict, than the Clean Air Act standard. In order to have standing to commence a contested case 

under the AP A, a petitioner need only allege that he has been harmed by the agency's decision, 

N.C. Gen. Stat.§ 150B-23(a), and the Empire Power case indicates a person can commence a 

contested case simply by virtue ofbeing an owner of property adjacent and downwind of an air 

permittee. See Empire Power v. Dep't ofEnv't., Health & Natural Res., 337 N.C. 569, 589-90, 

447 S.E.2d 768,780 (1994). 

In order to qualify for Article III standing, however, a plaintiff must make three 

showings: (1) that it has suffered an injury-in-fact, which is a "concrete and particularized" 

injury that is "actual or imminent, not conjectural or hypothetical;" (2) that there is a causal 

connection between the harm suffered and the action challenged; and (3) "it is likely, as opposed 

to merely speculative, that the injury will be redressed by a favorable decision." Friends of the 

6 In order to obtain EPA's approval of a SIP, which not all states have, a state must submit a legal opinion from that 
state's attorney general stating that the state's Jaws "[p]rovide an opportunity for judicial review in State court ofthe 
final permit action." 40 C.F.R. § 70.4(b)(3)(x). 
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Earth v. Laidlaw Envtl. Servs., 528 U.S. 167, 180-81 (2000) (citing Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560-61 (1992)). Additionally, in federal cases where a plaintiff is not the 

object ofthe agency decision (for instance, where the plaintiff is challenging apermit issued to a 

third party), the plaintiff (like Petitioners here) has a "substantially more difficult" burden of 

proof, because it must show that the government's action, and any responses thereto, "have been 

or will be made in such manner as to produce causation and permit redressability of injury." 

Lujan, 504 U.S. at 562. As such, the simple pleading requirement of the APA in North Carolina 

sets a substantially lower bar for standing than does the Clean Air Act. 

2. Petitioners would fail the Article III federal standing test. 

As noted above, the AP A is in fact less stringent than the federal standing test. If the . 

legal test for Article III standing were applied in the present contested case, Petitioners would 

flunk. Petitioners have provided nothing more than "general averments and conclusory 

allegatio:t;1s," which fall short of what Article III requires. Friends of the Earth, 528 U.S. at 184; 

see R09 Resp't-Intervenor's Resp. in Opposition to Pet'rs' Mot. for Summ. J., at 15-17 (R09 R. 

at 6357-59) (reviewing inadequacy of Petitioners' conclusory allegations as a matter oflaw). 

Furthermore, they have not produced any evidence that would suggest any concrete harm that is 

causally connected to DAQ's alleged errors in this case, nor have they provided any evidence 

that issuance of an air permit with different emissions limits would redress the harms they allege. 

Petitioners assert that they would have standing under the federal test because, in certain 

other cases, affidavit testimony has been considered adequate to establish an injury-in-fact, the 

first prong of the federal standing analysis. However, the Clean Air Act requires more than 

simply attaching a notarized piece of paper to one's complaint. See Friends of the Earth, 528 

U.S. at 184 (plaintiff may not establish Article III standing with "mere general averments and 
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conclusory allegations.") (internal quotations omitted). In the cases cited by Petitioners, see 

Pet'rs' Br. in Support of Judicial Rev., at 23, the federal courts required the plaintiffs' affidavits 

to provide some concrete evidence. For example, in the Friends of the Earth and St. Bernard 

Citizens cases, the plaintiffs' affidavits included assertions that they saw and smelled pollution 

caused by the permit violations that were the subject oftheir suits. See Friends of the Earth, 528 

U.S. at 183-84 (plaintiffs' members saw and smelled pollution); St. Bernard Citizens for Envtl. 

Quality v. Chalmette Ref, 354 F. Supp. 2d 697, 701 (E.D. La. 2005) (permit violations led to 

smells and deposits that caused the plaintiffs' members to fear for their health). Still, the U.S. 

Supreme Court held that the plaintiffs' testimony in Friends of the Earth was adequate to 

establish standing to sue a company for wastewater violations only "by the very slimmest of 

margins." 528 U.S. at 177. 

In contrast, the U.S. Supreme Court in Summers v. Earth Island Institute, 555 U.S. 488, 

495 (2009), held that a general assertion of injury due to visiting areas affected by the agency's 

decision does not present likelihood of concrete ham1. Thus, contrary to Petitioners' assertions, 

federal courts do undertake an analysis of the validity of a plaintiff's affidavit testimony. As in 

Summers, Petitioners' generalized fears about air pollution would not be found sufficient to 

support a fmding of injury-in-fact for Article III standing. 

Petitioners assert that their evidence in this case would meet the Article ill standing test 

as applied in a recent federal case, NRDC v. EPA, 749 F.3d 1055 (D.C. Cir. Aprill8, 2014) 

(Kavanaugh, J.). However, a case decided in the same court on the same day in an opinion 

written by the same judge is directly on point with the present case. The more applicable case, 

Communities for a Better Env 'tv. EPA, 748 F.3d 333 (D.C. Cir. April18, 2014) (Kavanaugh, J.), 

was a challenge by non-profit organizations to an air pollution standard set by EPA -the carbon 
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monoxide standard. The plaintiffs in that case argued that the standard set by EPA was too high 

and proposed a lower standard. In the present case, the Petitioners allege that DAQ set the 

emissions limits in the air permit for the cement plant too high, and Petitioners propose lower 

emissions limits. In Communities for a Better Environment, the D.C. Circuit Court of Appeals 

held that the plaintiffs "failed to establish the causation element of standing" where they did not 

make a showing ''that carbon monoxide at the level permitted by EPA would worsen global 

warming·as compared to what would happen ifEPA set the ... standard in accordance with the 

law as petitioners see it." 748 F.3d at 338. That is, the plaintiffs could not show any prejudice 

caused by the difference between the carbon monoxide standard set by EPA versus the standards 

proposed by the plaintiffs. Petitioners in this case, like those in Communities for a Better 

Environment, have alleged that DAQ set emissions standards for the Facility that are too high. 

However, they likewise have failed to show that they would be prejudiced by the difference 

between the emissions at the level permitted by DAQ as compared to what Petitioners would 

propose as compared to what Petitioners would propose. See 748 F.3d at 338. 

The NRDC case, by contrast, involved a challenge to an EPA rule adding an affirmative 

defense of unavoidable malfimction against citizen suits that allege violations of emission 

standards.7 In that case, the D.C. Circuit concluded that the petitioners had standing because the 

affirmative defense would immunize emissions that the petitioners contended should be 

penalized, petitioners would suffer from those emissions, and a ruling in their favor would 

prevent those emissions. 749 F.3d at 1062. In the NRDC case, EPA's decision would have 

affected a substantial legal right-the petitioners' right to enforce emissions limitations on those 

7 Citizen suits are authorized by Section 304(a) of the Clean Air Act, 42 U.S.C. § 7604(a), which permits any person 
to commence a civil action against any other person alleged to have violated repeatedly or to be currently in 
violation of an air emission standard or limitation. 
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who exceed permitted limits-in contrast to the Communities for a Better Environment case and 

the instant case, which relate to specific emissions limits set by an environmental agency. 

The second prong of the Article III standing analysis requires that a petitioner establish a 

causal connection between the harm suffered and the alleged agency error that is challenged. 

Friends of the Earth, 528 U.S. at 180-81. In ~is case, Petitioners allege potential harm from 

DAQ's alleged errors in setting emissions limits in the air permit that are higher than emissions 

limits proposed by Petitioners. However, Petitioners have provided no evidence whatsoever that 

any greater impact would be caused by emissions based on the limits in the air permit than by 

emissions based on Petitioners' proposed limits. This is precisely the lack of causation that 

Judge Kavanagh identified in denying standing to Petitioner Sierra Club and other groups in 

Communities for a Better Environment. See 748 FJd at 338 ("Petitioners have not presented a 

sufficient showing that carbon monoxide at the level permitted by EPA would worsen global 

warming as compared to what would happen if EPA set the secondary standard in accordance 

with the law as petitioners see it."). Accordingly, Petitioners have not and cannot establish 

causation, which is essential to the Article III standing requirements. 

Finally, the federal standing test requires that a plaintiff show that his alleged harms 

would be redressed by the relief sought. Here, Petitioners have presented no evidence that, if the 

emissions limits in the air permit were changed to the emissions limits that Petitioners propose, 

Petitioners' alleged harm would be remedied. Instead, Petitioners' general assertion is that any 

emissions at all would cause them harm. See Supplemental Expert Report of Alan H. Lockwood, 

Ex. 6 to R09 Resp.-Intervenor's Mot. for Summ. J., Dep. Ex. 21, at 27-28 (R09 R. at 2137). 
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As discussed above, judicial review ofDAQ's permitting decisions pursuant to the APA 

is entirely consistent with the federal Clean Air Act. However, the foregoing discussion is 

largely academic. This is not a case in which the Petitioners did not have a chance to challenge 

an air permit. In this case, the Petitioners were found to have standing under the AP A and 

obtainedjudicial review. Petitioners vigorously litigated the case for over two years, deposed 

experts, fact witnesses, and DAQ officials, and argued their case on three occasions to two 

Administrative Law Judges and the EMC. However, at the summary judgment stage, when 

parties must put all of their evidence on the table, Petitioners could not produce the evidence 

necessary to demonstrate substantial prejudice. Accordingly, summary judgment was properly 

granted in favor of Carolinas Cement and DAQ. 

II. The Administrative Law Judges and the Environmental Management Commission 
Correctly Dismissed the Quarry Claims in All Three Contested Cases 

A. Each Quarry Claim Was Properly Dismissed for Failure to State a Claim 

Petitioners have asserted identical claims related to the Quarry in each contested case 

below. Compare R11 Pet. at 6-8 to R1 0 Pet. at 6-8 and to R09 Pet. at 7-9 (R09 R. at 99-1 01 ). In 

each case, Petitioners have alleged that (1) DAQ relied on inaccurate data by not basing its 

analysis on hypothetical potential future quarry areas specifically excluded from the air permit, 

and (2) DAQ should have given greater public notice of hypothetical potential future quarry 

areas specifically excluded from the air permit.8 Jd. Petitioners' Quarry Claims, at their'core, 

are allegations that DAQ should have based the permit on hypothetical potential future quarry 

areas, rather than on the Quarry outlined in Carolinas Cement's permit application. See R09 

8 In the cases below, Petitioner also alleged that DAQ was required to have quarry plans "approved" by agencies not 
involved in the air permitting process and that DAQ violated fugitive dust emission regulations by not basing its 
analysis on hypothetical potential future quarry areas. Petitioners appear to have abandoned these claims on appeal. 
To the extent that they have not done so, Carolinas Cement incorporates by reference its prior argument on these 
issues. See R11 Mem. in Support of Mot. for Summ. J. at 12-19; R09 Resp. to Pet'rs' Exceptions at 21-27 (R09 R. 
at 7600-7606). 
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Resp.-Intervenor's Mot. for Summ. J., Ex. 8, Dep. Ex. 69 (R09 R. at 4240) (identifying 

Petitioners' quarry areas as "future" quarry areas). These claims fail because they ignore the fact 

that the use of any quarry area outside of the Quarry identified in Carolinas Cement's permit 

application is expressly prohibited under the permit. Each version of the air permit states, "if 

the facility chooses to utilize limestone from a quarry different than represented in (Carolinas 

Cement's permit application], the Permittee shall apply for a modification of this Air Quality 

Permit." Rll Permit at 89; Rl 0 Pennit at 88; R09 Permit at 77 (R09 R. at 539). 

Petitioners have failed to identify any legal authority whatsoever that would require DAQ 

to analyze and provide notice of infonnation that is expressly excluded from use under the 

permit. When "no law supports the plaintiffs claim," as in this case, such claim must be 

dismissed. Woodv. Guilford Cty., 355 N.C. 161, 166,558 S.E.2d 490,494 (2002). As such, and 

as discussed below, the Administrative Law Judges and the Environmental Management 

Commission properly dismissed these claims in the R09, Rl 0, and Rll Cases. 

1. Air quality permitting does not require evaluation of emissions sources 
excluded from use. 

Petitioners allege that DAQ erred by relying on the description of the Quarry as provided 

in Carolinas Cement's permit application rather than on another area that was not part of 

Carolinas Cement's application and is specifically excluded from the air permit. RII Pet. at 6-8; 

RIO Pet. at 6-8; R09 Pet. at 7-9 (R09 R. at 99-101). Petitioners allege that such information was 

"necessary" to DAQ's analysis. Pet'rs' Br. in Support of Pet. for Judicial Rev. at 27-29. On the 

contrary, because the air permit is expressly and specifically limited to the defined Quarry, 

information regarding other quarry areas is not necessary to DAQ's analysis; in fact, it is 

irrelevant. 
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As Petitioners have noted, "DAQ can only issue a PSD permit for the facility that 

[Carolinas Cement] actually proposes to build." Rll Pet'rs' Preh'g Statement, at 17; R09 Pet'rs' 

Preh'g Statement, at 20 (R09 R. at 366). Carolinas Cement's air permit application "actually 

propose[ d]" to use raw materials from the Quarry, and did not seek to use raw materials from any 

other quarry area or mine. Consequently, DAQ issued a final air quality permit that was 

expressly limited to the Quarry as described in Carolinas Cement's application, and that requires 

Carolinas Cement to apply for a modification should it choose to utilize limestone from a 

different quarry. Rll Permit, at 89; Rl 0 Permit at 88; R09 Permit at 77 (R09 R. at 539). 

Petitioners' Quarry Claims fail even if one takes as true Petitioners' allegation that the 

Quarry defined in Carolinas Cement's permit application, which the permit requires to be the 

only source of raw materials for the proposed facility, is not part of''the actual facility [Carolinas 

Cement] intends to build." See Rll Pet'rs' Preh'g Statement, at 14; R09 Pet'rs' Preh'g 

Statement, at 17 (R09 R. at 363). What Carolinas Cement may or may not "intend[] to build" 

someday in the future is irrelevant to this case. Carolinas Cement cannot expand quarry areas, 

use new or different quarry areas, or obtain raw materials from other quarry areas under the 

terms of the air permit, so these areas are completely irrelevant to DAQ's development of the 

permit limitations. Further, if Carolinas Cement someday wants to expand the quarry area for 

the cement plant beyond the boundaries of the Quarry, it will have to submit an application to 

DAQ for a significant permit modification at that time. Rll Permit at 89; RIO Permit at 88; R09 

Permit at 77 (R09 R. at 539). 
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2. Public notice is not required for emissions sources that are not included in 
the application or the air permit. 

Petitioners have incorrectly alleged that DAQ erred when it did not include information 

regarding hypothetical or potential future additional quarry areas in its public notice of the draft 

permit (even though the hypothetical additional quarry areas are excluded from use under the 

permit). See Rll Pet. at 8; RIO Pet. at 8; R09 Pet. at 9 (R09 R. at 101). This claim also fails as a 

matter of law because (1) DAQ provided public notice of precisely the facility described in the 

air permit, including the Quarry; and (2) Petitioners themselves commented on this issue during 

the public comment period. 

With respect to this permit, DAQ was required to "provide for public notice for 

comments with an opportunity for the public to request a public hearing on draft permits" for 

"sources" subject to permitting requirements. 15A NCAC 2Q.0306(a)(2). It is undisputed that 

DAQ provided public notice of the text of the draft air permit and gave the public ample time to 

provide public comments in writing and during a series of public hearings. The plain language 

of the public notice regulation only requires public notice of a draft permit for sources subject to 

air quality permitting; it does not require public notice of hypothetical air emissions sources or 

potential future air emissions sources that do not appear in the permit application or a draft air 

permit. 

Additionally, Petitioners cannot claim to have suffered any harm as a result ofDAQ's 

alleged failure to provide public notice because Petitioners themselves provided extensive public 

comment on this issue. Petitioners concede this point. See Pet'rs' Br. in Support of Pet. for 

Judicial Rev., at 26-27; Rll Pet'rs' Preh'g Statement, at 17; R09 Pet'rs' Preh'g Statement, at 20 

(R09 R. at 366). In fact, Petitioners exhaustively briefed this very issue with five (5) single-
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spaced pages of discussion during the public comment period. See Pet'rs' 2011 Comments to 

R09 Permit, Ex. 15 to R09 Resp.-Intervenor's Mot. for Summ. J., at 3-7 (R09 R. at 3407-11). 

Because Petitioners did in fact provide extensive public comment on this issue, they cannot 

claim to be harmed by a lack of opportunity to do so. Accordingly, this issue was properly 

dismissed for failure to state a claim as determined in all of the contested cases below. 

B. Petitioners' Allegations Fail to Establish Subject Matter Jurisdiction Over Their 
Quarry Claims 

The Quarry Claims also fail for lack of subject matter jurisdiction because Petitioners 

have failed even to "state facts tending to establish that [DAQ]" has "substantially prejudiced the 

[Petitioners'] rights" as required by N.C. Gen. Stat.§ 150B-23(a). As such, the Administrative 

Procedure Act does not confer subject matter jurisdiction over these claims, and such claims 

were properly dismissed. 

Petitioners' alleged harms in this case relate to the proposed construction or operation of 

the cement plant and the Quarry as allowed by the air permit. By contrast, the Quarry Claims 

are all based on potential air emissions sources and the use of raw materials from quarry areas 

that are not in the air permit application and are expressly excluded from the air permit. 

Petitioners therefore cannot conceivably be harmed by DAQ's issuing an air permit that is based 

on raw materials from the only quarry area the permit allows. Not only do Petitioners not 

present evidence to prove substantial prejudice on any of their claims, but with regard to the 

Quarry Claims, Petitioners allege no facts that would tend to establish that that they have been 

harmed in any way by DAQ's analysis of the Quarry set out in the permit application. Thus, 

Petitioners' quarry claims were properly dismissed for lack of subject matter jurisdiction by the 

Administrative Law Judges and the EMC in the contested cases below. 
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III. The Doctrine of Collateral Estoppel Properly Barred Re-Litigation in the Rll Case 
of Legal Issues Previously Ruled on in the R09 Case and the RlO Case 

As a practical matter, the doctrine of collateral estoppel is irrelevant to the determination 

of these contested cases. There is no substantive difference in Petitioners' evidence on the 

element of substantial prejudice from one contested case to the next. Petitioners' argument in 

each case -the R09 Case, the R 10 Case, and the Rll Case- is based on the same allegations 

made in the same or substantially identical affidavits. Therefore, if Petitioners' speculative 

allegations are insufficient to create a genuine issue of material fact as to substantial prejudice to 

their rights in one case, those same allegations will be insufficient to create a genuine issue of 

material fact on the same claims in the other cases. 

In addition, the doctrine of collateral estoppel was properly applied in the Rll Case. As 

noted above, the Petitioners filed three separate contested cases regarding the air permit, each 

time making the same allegations and providing the same evidence. The two primary issues 

before the Court in this case- (1) whether Petitioners have produced sufficient evidence of 

"substantial prejudice" and (2) whether the Quarry Claims should have been dismissed- were 

previously litigated and decided in the R09 Case and in the RlO Case. Naturally, it was proper 

for Judge Ward to refuse Petitioners' attempt to litigate, yet again, the same issues previously 

decided. 

The companion doctrines of res judicata and collateral estoppel "serve the present-day 

dual purpose of protecting litigants from the burden ofrelitigating previously decided matters 

and of promoting judicial economy by preventing needless litigation." Thomas M Mcinnis & 

Assocs. v. Hall, 318 N.C. 421, 427, 349 S.E.2d 552, 556 (1986); see also King v. Grindstaff, 284 

N.C. 348, 356, 200 S.E.2d 799, 805 (1973) (collateral estoppel prevents parties from "retrying 

fully litigated issues that were decided in any prior determination"). Final administrative agency 
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decisions give rise to collateral estoppel. Rymer v. Estate of Sorrells, 127 N.C. App. 266, 268, 

488 S.E.2d 838, 840 (1997) (collateral estoppel "precludes relitigation of an issue decided 

previously in judicial or administrative proceedings"). 

A party cannot re-litigate a legal issue if: (1) an "earlier suit resulted in a final judgment 

on the merits"; (2) "the issue in question was identical to an issue actually litigated and necessary 

to the judgment"; and (3) "both [Petitioners] and [Respondent and Respondent-Intervenor] were 

either parties to the earlier suit or were in privity with parties." See Mcinnis, 318 N.C. at 429, 

349 S.E.2d at 557. All three ofthese requirements were met in the Rll Case. Petitioners do not 

dispute, and cannot dispute, that the issues raised in the R09, RIO, and Rl1 Cases are.the same, 

or that the parties to these contested cases are the same. Their only contention with Judge 

Ward's Final Decision granting summary judgment on the ground of collateral estoppel is their 

assertion that the R09 and R1 0 Cases did not result in final judgments on the merits. R11 Pet'rs' 

Resp. in Opposition to Mot. for Summ. J., at 2-4. Nothing could be farther from the truth. 

A final judgment di~poses of the cause as to all parties, leaving nothing to be determined. 

Veazey v. Durham, 231 N.C. 357, 361-362, 57 S.E.2d 377, 381 (1950). Final judgments on the 

merits include dispositive summary judgment orders, Green v. Dixon, 137 N.C. App. 305, 310, 

528 S.E.2d 51, 55 ("In general, a cause of action determined by an order for summary judgment 

is a final judgment on the merits."), aff'd per curiam, 352 N.C. 666, 535 S.E.2d 356 (2000), and 

Rule 12(b) dismissals. Hill v. West, 189 N.C. App. 194, 198, 657 S.E.2d 698, 700 (2008). In 

both the R09 Case and the Rl 0 Case, the parties litigated the sufficiency of evidence on the 

Permit Claims and the dismissal of the Quarry Claims. In those contested cases, the parties 

vigorously litigated these same legal issues over the course of eighteen months, engaged in 

extensive discovery, and filed hundreds of pages of briefs on dispositive motions. In the end, 
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Judge Gray and the EMC determined that Petitioners did not produce evidence sufficient to 

establish that they have been substantially prejudiced by DAQ's alleged errors and that the 

Quarry Claims lack merit. These were final judgments on the merits, and it was proper for Judge 

Ward in the Rll Case to acknowledge those prior judgments and bar Petitioners from re

Jitigating the same issues. 

Finally, Petitioners spend two pages discussing whether the final decision in this case 

should apply to the Rll Permit. This consolidated case deals with three versions of Carolinas 

Cement's air permit, and the final decision in this case will apply to all versions of the air permit. 

A final ruling that Petitioners have failed to produce adequate evidence to raise a genuine issue 

of material fact as to some claims and have failed to state a case on which relief can be granted 

on their other claims should apply to the air permit issued to Carolinas Cement, whether that 

version is R09, RIO, Rll, or something else. 

CONCLUSION 

For the reasons discussed above, Respondent Carolinas Cement respectfully request that 

this Court affirm in all respects the final decisions ofthe Administrative Law Judges and the 

Environmental Management Commission in the cases below granting summary judgment to 

Carolinas Cement and DAQ on the Permit Claims and dismissing the Quarry Claims. 
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Surgical Care Affiliates, LLC v. N.C. Dept. of Health and ... , --- S.E.2d ---· (2014) 

2014 WL 4069037, Med & Med GO (CCH) P 305,041 

2014 WL 4069037 
Only the Westlaw citation is currently available. 

Court of Appeals of North Carolina. 

SURGICAL CARE AFFILIATES, LLC and Blue 
Ridge Day Surgery Center, L.P., Petitioners, 

v. 
N.C. DEPARTMENT OF HEALTH AND HUMAN 

SERVICES, DIVISION OF HEALTH SERVICE 
REGUlATION, CERTIFICATE OF NEED 

SECTION, Respondent, 
and 

Wakemed, Respondent-Intervenor. 

No. COA13-1322. I Aug. 19,2014. 

Synopsis 
Background: Direct competitors of non-profit health care 
facility operator sought review of ALl's decision in 
contested case hearing affirming Department of Health 
and Human Services' conditional grant of certificate of 
need (CON) filed by operator, officially proposing to 
move two operating rooms to operator's campus to be 
used as shared operating rooms. 

Holdings: The Court of Appeals, Stephens, J., held that: 

Ill competitors were not substantially prejudiced as a 
matter of law by ALl's preliminary ruling; 

flJ Department's alleged failure to apply its own rules did 
not substantially prejudice competitors as a matter of law; 
and 

Pl conditional grant of CON did not give operator unfair 
advantage over competitors. 

Affirmed. 

West Headnotes (8) 

Ill Health 
~Review 

Competitors of non-profit health care facili!)' ____ __,__ 

121 

operator were not substantially prejudiced as a 
matter of law by ALl's preliminary ruling in 
contested case hearing on Department of Health 
and Human Services' decision to conditionally 
grant operator's certificate of need (CON), 
proposing to move two operating rooms for use 
as shared operating rooms, such that 
competitors' recovery in contested case hearing 
was precluded on such basis; AU's preliminary 
ruling constituted denial of sutnmary judgment, 
such that ruling was not final determination on 
merits and did not control or undermine ALJ's 
ultimate determination that competitors failed to 
show substantial prejudice. West's N.C.G.S.A. 
§§ 131E-178(a), 150B-2(2), 150~23(a). 

Cases that cite this headnote 

Administrative Law and Procedure 
..,Scope ofReview in General 

In contested case hearing, ALJ is required to 
determine whether petitioner has met its burden 
in showing that agency substantially prejudiced 
petitioner's rights, and that agency also acted 
outside its authority, acted erroneously, acted 
arbitrarily and capriciously, used improper 
procedure, or failed to act as required by law or 
rule. West's N.C.G.S.A. §§ 150B-2(2), 
150B-23(a). 

Cases that cite this headnote 

Ill Administrative Law and Procedure 
~Harmless or Prejudicial Error 

When petitioner in contested case hearing 
alleges that agency did not properly apply its 
own rules, petitioner must also prove, and ALJ 
must separately decide issue of, substantial 
prejudice, that is, that agency's failure to follow 
its rules actually caused sufficient harm to the 
petitioner. West's N.C.G.S.A. §§ 1508-2(2), 
150B-23(a). 

WestlawNext © 2014 Thornson Reuters No ciairn to original U.S. Government Works. 
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(4) 

(5) 

161 

Cases that cite this headnote 

Administrative Law and Procedure 
.._Elements and Essentials in General 

Requirements under rule governing 
commencement of contested case hearings from 
agency decision are discrete and proof of one 
requirement does not automatically establish the 
other. West's N.C.G.S.A. §§ lSOB-2(2), 
150B-23(a). 

Cases that cite this headnote 

Health 
..,Review 

Department of Health and Human Services' 
alleged failure to apply its own rules when 
conditionally granting certificate of need (CON) 
to non-profit health care facility operator, which 
proposed moving two operating rooms for use as 
shared operating rooms, did not substantially 
prejudice operator's competitors as a matter of 
law, such that competitor's recovery in 
contested case hearing was precluded on such 
basis, absent showing that Department deprived 
competitors of property, ordered competitors to 
pay fine or penalty, or had otherwise 
substantially prejudiced competitors' rights. 
West's N.C.G.S.A. §§ 131E-178(a), ISOB-2(2), 
150B-23(a). 

Cases that cite this headnote 

Health 
~Review 

[7) 

\8) 

such that competitors were not substantially 
prejudiced by Department's decision and were 
precluded from relief on such basis in contested 
case hearing; argument that Department's 
decision would likely make it more difficult for 
competitors to acquire additional operating 
rooms in the future was based on sheer 
speculation. West's N.C.G.S.A. §§ 
131E-178(a), 131E-184(a)(8), lSOB-2(2), 
l50B-23(a). 

Cases that cite this headnote 

Health 
... Review 

In order to establish substantial prejudice based 
on issuance of certificate of need (CON) for 
development of additional institutional health 
service, as required to obtain relief in contested 
case hearing, petitioner must provide specific 
evidence of harm resulting from award of CON 
that went beyond any harm that necessarily 
resulted from additional competition. West's 
N.C.G.S.A. §§ 131E-178(a), lSOB-2(2), 
150B-23(a). 

Cases that cite this headnote 

Health 
..Review 

Harm required to establish substantial prejudice 
from grant of certificate of need (CON) for 
development of additional institutional health 
service, as required to prevail in contested case 
hearing, cannot be conjectural or hypothetical; it 
must be concrete, particularized, and actual or 
imminent. West's N.C.G.S.A. §§ 131 E-178(a), 
150B-2(2), 150B-23(a). 

Department of Health and Human Services' Cases that cite this headnote 
conditional grant of non-profit health care 
facility operator's certificate of need (CON), 
which proposed moving two operating rooms 
for use as shared operating rooms, did not give 

--~erator unfair advantage o~~!._c_o_m_,p._e_t_ito_r_s:..., --------
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*1 Appeal by Petitioners from Final Decision entered 23 
July 2013 by Judge Eugene J. Cella in the Office of 
Administrative Hearings. Heard in the Court of Appeals 
23 April2014. 

Attorneys and Law Firms 

Nexsen Pruet, PLLC, Raleigh, by Frank S. Kirschbaum, 
Robert A. Hamill, and Rachael Lewis Anna, for 
Petitioners. 

Attorney General Roy Cooper, by Special Deputy 
Attorney General JuneS. Ferrell, for Respondent. 

Smith Moore Leatherwood LLP, Greensboro, by Maureen 
Demarest Murray, Tenill Johnson Harris, and Carrie A. 
Hanger for Respondent-Intervenor. 

STEPHENS, Judge. 

Background 

This case involves the proposed relocation of two 
specialty ambulatory operating rooms from Southern Eye 
Ophthalmic Surgery Center ("Southern Eye")' to the 
WakeMed health care system's Raleigh Campus, where 
the operating rooms would be used as "shared operating 
rooms" for inpatients and outpatients. WakeMed is a 
nonprofit corporation that owns and operates multiple 
health care facilities in the Triangle region of North 
Carolina. WakeMed purchased Southern Eye on 10 May 
2012 with the intention of relocating its operating rooms 
to WakeMed Raleigh. Petitioners Surgical Care Affiliates, 
LLC ("SCA") and Blue Ridge Day Surgery Center, L.P. 
("Blue Ridge")2 operate a multispecialty ambulatory 
surgical facility in Raleigh,' are direct competitors with 
WakeMed, and contest the proposed relocation of these 
rooms. 

WakeMed filed a certificate ofneed ("CON") application 
with the North Carolina Department of Health and Human 
Services ("the Agency") on 16 April 2012, officially 
proposing to move the two operating rooms to its Raleigh 
Campus. The Agency conditionally granted that 
application on 27 September 2012. Following the 
Agency's decision, SCA and Blue Ridge petitioned for a 
contested case hearing to challenge the decision.'An 
administrative law judge with the Office of 
Administrative Hearings ("the ALl") heard the matter 
beginning 15 April 2013 and affirmed the Agency's 
decision on 23 July 2013 by final decision. Petitioners 
appeal from the ALl's final decision. -----------·---

Discussion 

On appeal, Petitioners argue that the ALl erred in 
affirming the Agency's decision because (I) the Agency 
failed to apply certain agency-created regulations, 
referred to by Petitioners as "the conversion rules," to 
WakeMed's CON application and (2) this failure 
"substantially prejudice[d] [Petitioners'] rights." We 
affmn the decision of the ALJ on the issue of substantial 
prejudice and, therefore, do not reach the issue of the 
application of the conversion rules. 

L Standard of Review 
"In cases appealed from administrative tribunals, we 
review questions of law de novo and questions of fact 
under the whole record test."Diaz v. Div. of Soc. Servs., 
360 N.C. 384, 386, 628 S.E.2d I, 2 (2006) (citation 
omitted). Pursuant to section 150B-51 of the North 
Carolina General Statutes: 

(b) The court reviewing a final decision may affirm the 
decision or remand the case for further proceedings. It 
may also reverse or modify the decision if the 
substantial rights of the petitioners may have been 
prejudiced because the findings, inferences, 
conclusions, or decisions are: 

*2 (I) ln violation of constitutional provisions; 

(2) In excess of the statutory authority or jurisdiction 
of the agency or administrative Jaw judge; 

(3) Made upon unlawful procedure; 

( 4) Affected by other error of law; 

(5) Unsupported by substantial evidence admissible 
under [sections] 150B-29(a), ISOB-30, or I50B-31 
in view of the entire record as submitted; or 

(6) Arbitrary, capricious, or an abuse of discretion. 

(c) In reviewing a final decision in a contested case, the 
court shall determine whether the petitioner is entitled 
to the relief sought in the petition based upon its review 
of the final decision and the official record. With regard 
to asserted errors pursuant to subdivisions (l) through 
( 4) of subsection (b) ... , the court shall conduct its 
review of the final decision using the de novo standard 
of review. With regard to asserted errors pursuant to 
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subdivisions (5) and (6) of subsection (b) ... , the court 
shall conduct its review of the final decision using the 
whole record standard of review. 

N.C. Gen.Stat. § 150B-5l(b}-{c) (2013) (italics 
added)."Under de novo review, the court considers the 
matter anew and freely substitutes its own judgment for 
that of the trial court."McMillan v. Ryan Jackson Props., 
LLC, - N.C.App. --, --, 753 S.E.2d 373, 377 
(2014) (citation and internal quotation marks omitted). 

In applying the whole record test, 
the reviewing court is required to 
examine all competent evidence ... 
in order to determine whether the 
[final] decision is supported by 
"substantial evidence." Substantial 
evidence is such relevant evidence 
as a reasonable mind might accept 
as adequate to support a 
conclusion. 

Parkway Urology, P.A. v. N.C. Dep 't of Health & Human 
Servs., 205 N.C.App. 529, 535, 696 S.E.2d 187, 192 
(2010) (citations omitted), disc. rev. denied,- N.C. 
--, 705 S.E.2d 753 (2011) [hereinafter Parkway 
Urology]. 

II. Substantial Prejudice 
After the Agency decides to issue, deny, or withdraw a 
CON or exemption or to issue a CON pursuant to a 
settlement agreement, "any affected person [as defined by 
section 131 E-188( c) ] shall be entitled to a contested case 
hearing under Article 3 of Chapter 150B of the General 
Statutes."Jd. at 535, 696 S.E.2d at 192 (citation omitted). 
Subsection (c) defines an "affected person" as, inter 
alios, "any person who provides services, similar to the 
services under review, to individuals residing within the 
service area or the geographic area proposed to be served 
by the applicant."N.C. Gen.Stat. § 131E-188(c) (2013). 
In addition to meeting this "prerequisite[ ] to filing a 
petition for a contested case hearing regarding CONs," 
the petitioner must also satisfY "the actual framework for 
deciding the contested case [as laid out in section 
150B-23(a) of] Article 3 of Chapter 150B ofthe General 
Statutes."Parkway Urology, 205 N.C.App. at 536, 696 
S.E.2d at 193 (citation omitted; emphasis in original). 

*3 Section 150B-23(a) of the North Carolina General 
Statutes provides that a petitioner must state facts in its 
petition which 

tend[ ] to establish that the agency named as·~---·-

respondent has deprived the petitioner of property, has 
ordered the petitioner to pay a fine or civil penalty, or 
has otherwise substantially prejudiced the petitioner's 
rights and that the agency: 

(1) Exceeded its authority or jurisdiction; 

(2) Acted erroneously; 

(3) Failed to use proper procedure; 

(4) Acted arbitrarily or capriciously; or 

(5) Failed to act as required by law or rule. 

N.C. Gen.Stat. § 150B-23(a) (2013) (emphasis added).' 
This Court has interpreted subsection (a) to mean that the 
ALJ in a contested case hearing must "determine whether 
the petitioner has met its burden in showing that the 
agency substantially prejudiced [the] petitioner's 
rights."Parkway Urology, 205 N.C.App. at 536, 696 
S.E.2d at 193 (citation and emphasis omitted) (overruling 
the petitioner's argument that it was not required to show 
substantial prejudice as long as it could show that it was 
an affected person). Therefore, under section 150B-23 
and our opinion in Parkway Urology, a petitioner in a 
CON case must show (1) either that the agency (a) has 
deprived the petitioner of property, (b) ordered the 
petitioner to pay a fine or civil penalty, or (c) substantially 
prejudiced the petitioner's rights, and (2) that the agency 
erred in one of the ways described above. SeeN.C. 
Gen.Stat. § 150B-23(a); 205 N.C.App. at 536, 696 S.E.2d 
at 193;see also CaroMont Health, Inc. v. N.C. Dep't of 
Health & Human Servs., - N.C.App. --, --, 751 
S.E.2d 244, 248 (20 13) ("The administrative law judge 
must, therefore, determine whether the petitioner has met 
its burden in showing that the agency substantially 
prejudiced [the] petitioner's rights, as well as whether the 
agency also acted outside its authority, acted erroneously, 
acted arbitrarily and capriciously, used improper 
procedure, or failed to act as required by law or rule.") 
(citation omitted; certain emphasis added). 

Here, the ALJ concluded in the final decision that 
Petitioners were" 'affected persons' because they provide 
surgical services that are similar to services provided by 
WakeMed," and the parties do not dispute that 
conclusion. In addition, Petitioners do not argue that the 
Agency deprived them of property or ordered them to pay 
a fine or civil penalty. Rather, Petitioners contend that 
they were substantially prejudiced by the Agency's 
decision, which was erroneously and improperly decided. 
Specifically, Petitioners argue that they were substantially 
prejudiced either (I) as a matter of law or, in the 
alternative, (2) because the Agency's decision gives 
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WakeMed an unfair competitive advantage amounting to 
substantial prejudice. We disagree. 

(1) Substantial Prejudice as a Matter of Law 

Petitioners contend that the Agency's decision 
substantially prejudiced their rights as a matter of law 
because (a) the AU had already detennined that 
Petitioners were substantially prejudiced and (b) the 
Agency's alleged failure to follow its own rules 
necessarily constitutes substantial prejudice as a matter of 
law. We are unpersuaded. 

(a) The ALJ's Statement 

*4 111 Petitioners assert that the Agency's decision 
substantially prejudiced their rights as a matter of law 
because the ALJ made a finding to that effect during the 
contested case hearing. This argument takes the AU's 
statement out of context. Responding to WakeMed's 
motion for summary judgment, the ALJ made the 
following comment at the hearing: 

The Court: All right. As far as this 
particular motion is concerned and 
ruling on the motion for summary 
judgment, I'm going to find that I 
think there is enough evidence on 
the record that there is substantial 
prejudice by not applying this rule 
and consequently deny the motion 
for summary judgment. 

Following that ruling, Wakemed presented evidence, and 
Petitioners presented rebuttal witnesses. Afterward, the 
parties attempted to clarify the ALJ's initial ruling: 

[Counsel for WakeMed]: ... [I]t's our understanding, 
Your Honor, that you deferred-that you denied the 
motion [for summary judgment] and decided to have a 
hearing on the issue of whether the multispecialty rules 
applied .... 

The summary judgment motion that we filed was to say 
that they were not substantially prejudiced as a matter 
of law, and that was what was renewed yesterday and 
that you also denied .... 

The Court: I don't know that I can agree or disagree-

-Without sitting down and thinking about it and 
looking at it. 

[Counsel for the Agency]: I think, Judge ... , that the 
heart of this is we understood that you did not grant 
summary judgment in favor of [SCA ], but you also 
didn't grant summary judgment the other way and say 
that the Agency was correct on the rule. You said, "I'd 
go to trial[,] and I'll hear the evidence." 

The Court: I wasn't deciding on the merits, no. 

(Emphasis added). The ALJ's comments make clear that 
his preliminary ruling constituted a denial of 
Respondents' motion for summary judgment on grounds 
that Petitioners had presented enough evidence to proceed 
with the hearing. It was not a final detennination on the 
merits and does not control or undermine the AU's 
ultimate, written detennination, following the 
presentation of the parties' evidence, that Petitioners 
failed to show substantial prejudice. Accordingly, 
Petitioners' argument that the AU detennined the issue of 
substantial prejudice in their favor at the contested case 
hearing is overruled. 

(b) Failure to Follow Rules as Substantial Prejudice 

Petitioners also argue that the Agency's alleged failure to 
apply its own rules constitutes substantial prejudice as a 
matter of law, citing N.C. Dep 't of Justice v. Eaker, 90 
N.C.App. 30, 367 S.E.2d 392 (1988), overruled on other 
grounds, Batten v. N.C. Dep't of Corrs., 326 N.C. 338, 
389 S.E.2d 35 (1990); Hospice at Greensboro, Inc. v. 
NC. Dep't of Health & Human Servs., 185 N.C.App. 1, 
647 S.E.2d 651 ,disc. review denied,361 N.C. 692, 654 
S.E.2d 477, 478 (2007) [hereinafter Hospice at 
Greensboro); and HCA Crossroads Residential Ctrs., Inc. 
v. NC. Dep't of Human Res., 327 N.C. 573, 398 S.E.2d 
466 (1990) [hereinafter HCA Crossroads] for support. 
This argument is without merit. 

*5 Petitioners cite Eaker for the rule that a plaintiff need 
not "show prejudice once he carries his burden of 
showing that the Department [of Justice] failed to follow 
the [State Personnel] Commission's policies,"90 
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N.C.App. at 37, 367 S.E.2d at 397, and seek to apply that 
rule here. In Eaker, the Department of Justice attempted 
to eliminate a research associate position in the 
Department's Sheriffs' Standards Division. 90 N.C.App. 
at 31, 367 S.E.2d at 394.The research associate position 
belonged to the petitioner, who sought a contested case 
hearing following his terminationJd. The petitioner 
alleged that the Department's actions were the result of 
political discrimination and "that the Department failed to 
comply with its own policies or those of the State 
Personnel Commission regarding 'reductions in force.' 
"ld. The State Personnel Commission rejected the 
petitioner's political discrimination claim, but agreed that 
the Department had failed to follow the Commission's 
policies for a reduction in force and recommended that 
the petitioner be reinstated to his position. Jd at 31-32, 
367 S.E.2d at 394.The case was appealed to the trial 
court, which reversed the Commission on grounds that the 
Department had followed all mandatory policies for 
reductions in force and, even if it had not followed those 
policies,. that the "petitioner had failed to show [prejudice 
in the form of] a substantial chance of a different 
result."! d. at 32, 367 S.E.2d at 394. 

On appeal, this Court reversed the trial court because it 
"improperly placed [the] burden on the. Department [to 
prove that appropriate procedures for personnel reduction 
were utilized]."Jd at 36, 367 S.E.2d. at 397.We also 
elected to address the Department's remaining arguments 
and concluded that the petitioner "does not have to show 
prejudice once he carries his burden of showing that the 
Department failed to follow the Commission's 
policies."Jd. at 37-38, 367 S.E.2d at 397-98.We reasoned 
that the Commission's policies were promulgated 
pursuant to statutory authority and, thus, had "the force of 
law." Jd Because the substance of those policies required 
the Department to consider a number of discretionary 
factors, however, we pointed out that a showing of 
prejudice would be "nearly impossible" for the petitioner 
to achieve. I d. Specifically, we observed that 

[t]o show prejudice from failure to 
follow policy, [the] petitioner 
would have to show, not only how 
he stood in relation to other 
employees in the same class as to 
type of appointment, length of 
service, and work performance, but 
he would have to show the weight 
which the Department would 
attribute to each of those factors. 
The Commission and the reviewing 
court would be relegated to 
speculating how the Department 

would weigh each factor. 

Jd. at 38, 367 S.E.2d at 398.Therefore, we held that it was 
sufficient to show prejudice for the petitioner to establish 
that the Department failed to follow the mandatory 
policies of the Commission, which had been promulgated 
pursuant to statutory authority.Jd. A separate showing of 
prejudice was unnecessary in that circumstance.Jd. 

*6 Ill IJJ Assuming without deciding that the Eaker 
opinion raises issues that are analogous to those in this 
case, its interpretation of prejudice is no longer applicable 
to section 150B-23(a) of Article 3 of the Administrative 
Procedure Act. The petitioner in Eaker submitted his 
petition to the State Personnel Commission on 24 April 
1985. 1585 N.C.App. Records & Briefs No. 8710SC857, 
2 (1987). At that time, Article 3 of Chapter 150 contained 
no requirement that a petitioner establish that it had been 
deprived of property, ordered to pay a fine or penalty, or 
substantially prejudiced in addition to showing that the 
agency exceeded its authority or jurisdiction, acted 
erroneously, failed to use proper procedure, acted 
arbitrarily and capriciously, or failed to act as required by 
law or rule. See 1973 N.C. Sess. Laws 1331, sec. I. Those 
burdens were added to the statute during the 1985 session 
of the General Assembly and came into effect on 1 
January 1986. 1985 N.C. Sess. Laws 746, sees. 1, 19 
("This act shall not affect contested cases commenced 
before January 1, 1986."). As this Court has since 
explained, the amended provisions of section 150B-23(a) 
require the ALJ in a contested case hearing to "detennine 
whether the petitioner has met its burden in showing that 
the agency substantially prejudiced [the] petitioner's 
rights, and that the agency also acted outside its authority, 
acted erroneously, acted arbitrarily and capriciously, used 
improper procedure, or failed to act as required by law or 
rule."Britthaven, Inc. v. N.C. Dep 't of Human Res., 1 I 8 
N.C.App. 379, 382, 455 S.E.2d 455, 459 (emphasis 
modified), disc. review denied,341 N.C. 418, 461 S.E.2d 
754 (1995). These burdens require that, when the 
petitioner alleges that the Agency did not properly apply 
its own rules, the petitioner must also prove, and the ALJ 
must separately decide the issue of, substantial prejudice, 
i.e., that the Agency's failure to follow its rules actually 
caused sufficient harm to the petitioner. See id.; see also 
Parkway Urology, 205 N.C.App. at 535-37, 696 S.E.2d at 
192-93; N.C. Gen.Stat. § 150B-23(a). The Agency's 
mere failure to follow its own rules is not enough. 
Accordingly, Defendant's argument in reliance on Eaker 
is overruled. 

We tum now to the next case cited by Petitioners to 
support their contention that the Agency's alleged failure 
to follow its rules constitutes substantial prejudice as a 
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matter of law. The petitioner in Hospice at Greensboro 
was a hospice service provider located in Greensboro. 185 
N.C.App. at 3-5, 647 S.E.2d at 653-54.Following the 
Agency's issuance of a "no review" letter, which 
authorized the respondent to open an office in Greensboro 
without first obtaining CON review, the petitioner sought 
a contested case hearing. ld. The respondent filed a 
motion for summary judgment on grounds that the 
petitioner "was not an 'aggrieved party' because the 
issuance of [the letter] ... did not 'substantially prejudice' 
[the petitioner's] rights," and that motion was granted.Jd 
at 5-6, 647 S.E.2d at 654-55. 

*7 On appeal by the respondent, we affmned the decision 
to grant the petitioner's motion for summary judgment 
because the issuance ofthe letter, "which result[ed] in the 
establishment of a new institutional health service without 
a prior determination of need, substantially prejudice[ d 
the petitioner,] a licensed, pre-existing competing health 
service provider[,] as a matter of Jaw."Jd at 16, 647 
S.E.2d at 66J.In so holding, we noted that "the CON 
[s]ection's issuance of [the letter] ... effectively prevented 
any existing health service provider or other prospective 
applicant from challenging [the] proposal [to open a new 
office] at the agency level, except by filing a petition for a 
contested case."ld at 17, 647 S.E.2d at 661--62. 

In this case, unlike Hospice at Greensboro, the Agency 
conducted a full review of WakeMed's CON application. 
This review included consideration "of the applications 
submitted for this cycle[,] ... the [CON] Jaw, ... the State 
Medical Facilities Plan, and other applicable 
information."The Agency elected to approve WakeMed's 
application only after completing the CON review 
process. Petitioners had the opportunity to comment on 
the application and took advantage of that opportunity by 
submitting a detailed discussion of the validity of 
WakeMed's CON application. In addition, Petitioners 
participated in a public hearing on 18 June 2012, 
summarizing their concerns. Thus, Petitioners were not 
prohibited from challenging WakeMed's CON 
application at the agency level. Petitioners' argument is 
overruled as it pertains to Hospice at Greensboro. 

As [orHCA Crossroads, the final case cited by Petitioners 
in support of their position, the controlling issue in that 
case was "whether the [relevant agency] lost subject 
matter jurisdiction when it failed to act, within the time 
prescribed by law, on applications for [CONs] for 
construction of chemical dependency treatment 
facilities."327 N.C. at 574, 398 S.E.2d at 467.0n that 
issue our Supreme Court held that the agency lost its 
authority to deny applications for CONs by failing to act 
in a timely manner. Jd The Court did not address section 

150B-23(a) or the requirement that a petitioner opposing 
the issuance of a CON must establish substantial 
prejudice. See id.Accordingly, Petitioners' argument in 
reliance on HCA Crossroads is overruled. 

141 fSJ Petitioners argue that they were substantially 
prejudiced as a matter of law because the Agency failed to 
apply the conversion rules. As discussed above, however, 
the petitioner must establish that the Agency has deprived 
it of property, has ordered it to pay a fme or penalty, or 
has otherwise substantially prejudiced the petitioner's 
rights, and, in addition, the petitioner must establish that 
the agency's decision was erroneous in a certain, 
enumerated way, such as failure to follow proper 
procedure or act as required by rule or law. Parkway 
Urology, 205 N.C.App. at 535-37, 696 S.E.2d at 
192-93;see alsoN.C. Gen.Stat. § 150B-23(a). These are 
discrete requirements and pmof of one does not 
automatically establish the other. See Parkway Urology, 
205 N.C.App. at 535-37, 696 S.E.2d at l92-93;see 
generally Britthaven, Inc., 118 N.C.App. at 382, 455 
S.E.2d at 459 (treating the substantial prejudice and 
agency error requirements as separate elements to be 
addressed at the hearing). As we have already stated, 

*8 the ALJ [in a CON case must, in 
evaluating the evidence,] determine 
whether the petitioner has met its 
burden in showing that [ (1) ] the 
agency substantially ' prejudiced 
[the} petitioner's rights, and ... [ (2) 
] acted outside its authority, acted 
erroneously, acted arbitrarily and 
capriciously, used improper 
procedure, or failed to act as 
required by law or rule. 

205 N.C.App. at 536, 696 S.E.2d at 193 (citing 
Britthaven, Inc., 118 N.C.App. at 382, 455 S.E.2d at 459; 
certain emphasis added). Therefore, while the Agency's 
action under part two of this test might ultimately result in 
substantial prejudice to a petitioner, the taking of the 
action does not absolve the petitioner of its duty to 
separately establish the existence of prejudice, i.e., to 
show how the action caused it to suffer substantial 
prejudice. See id.Accordingly, Petitioners' argument that 
they were substantially prejudiced solely on the basis that 
the Agency failed to apply the conversion rules is 
overruled. 

(2) Substantial Prejudice by Competitive Disadvantage 
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161 Second, Petitioners argue that they were substantially 
prejudiced by the Agency's decision because that decision 
will likely make it more difficult for Petitioners to acquire 
additional operating rooms in the future, giving WakeMed 
a competitive advantage. Again, we disagree. 

Medical facilities, including operating rooms, are 
regulated by chapter 131E ofthe North Carolina General 
Statutes (''the Act"). In section 175, the General 
Assembly stated "[t]hat the proliferation of unnecessary 
health services facilities results in costly duplication and 
underuse of facilities, with the availability of excess 
capacity leading to unnecessary use of expensive 
resources and overutilization ofhealth care services."N.C. 
Gen.Stat. § 131E-175(4). As a consequence, a CON is 
required for the development of an additional institutional 
health service, including the use and implementation of an 
operating room. SeeN.C. Gen.Stat. § 13lE-178(a); see 
also Hope-A Women's Cancer Ctr., P.A. v. N.C. Dep't of 
Health & Human Servs., 203 N.C.App. 276, 281, 691 
S.E.2d 421,424 (2010) ("The fundamental purpose ofthe 
[CON] law is to limit the construction of health care 
facilities in this [S]tate to those that the public needs and 
that can be operated efficiently and economically for their 
benefit."), disc. review denied,- N.C. --, 706 S.E.2d 
254 (2011). 

In order for the Agency to issue a CON, the proposed 
project must be "consistent with applicable policies and 
need determinations in the State Medical Facilities Plan [ 
("SMFP") ] .... "N.C. Gen.Stat. § 131E-183. The SMFP is 
a document prepared by the North Carolina State Health 
Coordinating Council and the Agency "which constitutes 
a determinative limitation on the provision of any ... 
operating rooms ... that may be approved."N.C. Gen.Stat. 
§§ 131E-183(a)(l), -176, -177(4). CON review is not 
typically required, however, if the party seeking to 
develop the additional health service acquires an existing 
health service facility. N.C. Gen.Stat. § 131E-184(a)(8). 

*9 In determining whether there is a need for additional 
health service facilities, the Agency considers a number 
of factors, including the number of operating rooms 
currently in use and how regularly those rooms are being 
used. Operating rooms that are used infrequently are 
considered "underutilized" and are not a part of the 
Agency's calculus. At the time WakeMed filed its CON 
application, there was not a need for additional operating 
rooms in Wake County. 

The operating rooms that WakeMed seeks to relocate 
from Southern Eye to its Raleigh Campus are currently 
considered "underutilized." Therefore, they are not 
counted in the Agency's formula for determining need. At 

the hearing, Petitioners presented testimony that the 
operating rooms would no longer be considered 
underutilized if transferred to the Raleigh Campus. As a 
result, those rooms would be counted in the Agency's 
subsequent need determination formula. Petitioners argue 
that this change constitutes substantial prejudice because 
it means that the Agency will be less likely to find a need 
for more operating rooms in the near future and, thus, 
Petitioners will be unable to expand their health care 
service. We do not find merit in Petitioners' argument. 

I?J 181 In order to establish substantial prejudice, the 
petitioner must ''provide specific evidence of harm 
resulting from the award of the CON ... that went beyond 
any harm that necessarily resulted from additional ... 
competition .... "Parkway Urology, 205 N.C.App. at 539, 
696 S.E.2d at 194-95 ("[The petitioner] did not, however, 
quantify th[e] financial harm in any specific way, other 
than testimony regarding the amount of revenue [it] 
receives .... "). The harm required to establish substantial 
prejudice cannot be conjectural or hypothetical. It must be 
concrete, particularized, and "actual" or imminent. See 
Ridge Care, Inc. v. N.C. Dep 't of Health & Human Servs., 
214 N .C.App. 498, 506, 71 6 S.E.2d 390, 396 (20 11) 
("[The p]etitioner[s'] claims of potential harm should [the 
respondent] decide to develop facilities in the counties 
where petitioners are located or where they may wish to 
file CON applications are similarly unsupported. There 
was no evidence presented that [the respondent] is 
planning to develop facilities in those counties or that 
petitioners have suffered any actual harm.") (emphasis 
added). 

Petitioners' argument that they were substantially 
prejudiced by the Agency's decision is based on sheer 
speculation. They have neither alleged nor proven that the 
relocation of these two operating rooms has caused them 
any actual harm. In fact, SCA's vice president of 
operations admitted during the 15 April2013 hearing that 
Petitioners had not undertaken any analysis of the 
economic impact of the Agency's decision upon them 
prior to filing their petition. According to the vice 
president, Petitioners have instead 

look[ed] at the fact that we need 
additional operating roorris based 
on surgeons and specialties that 
we're trying to move in and the 
space that we need to do those. And 
to me the harm comes from the 

. surplus and this adding to the 
surplus and potentially just making 
it longer before we're ever able to 
expand. 
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*10 As the vice president made clear in her testimony, the 
only purported harm to Petitioners is the possibility that 
the Agency's decision will make it more difficult for them 
to expand their business. This concern is based on their 
understanding of how the need-determination process 
works. It is not clear, however, that the outcome 
suggested by Petitioners will occur. When the vice 
president was asked whether SCA would "defmitely 
decide to apply" for more operating rooms when a need 
determination is eventually made, she admitted that she 
could not be sure because "who knows when that will be 
and who knows what the situation will be then[.]" 

At the moment, the operating rooms are still a part of 
Southern Eye. They have not been transferred to 
WakeMed's Raleigh Campus, and an SMFP taking those 
rooms into account has not been issued. Even if this 
occurs, however, Petitioners have not presented any 
evidence that the transfer of these rooms would result in 
substantial prejudice. Although Petitioners allege that 
they would like to expand their business, they have not 
and cannot assert that they will necessarily do so when or 
if the Agency finds a need. Indeed, it is entirely plausible 
that a health care provider other than Petitioners would 
obtain any new operating rooms found to be needed in the 

Footnotes 

future. For these reasons, Petitioners' argument that the 
relocation of the operating rooms will likely result in 
substantial prejudice by competitive disadvantage is 
overruled. 

Petitioners have failed to show that the Agency's decision 
to grant WakeMed's application resulted in substantial 
prejudice. Because a showing of substantial prejudice is a 
necessary element of Petitioners' attempt to successfully 
oppose the Agency?s decision, we need not address 
Petitioners' argument that the Agency should have 
applied the conversion rules. We affirm the ALJ's final 
decision. 

AFFIRMED. 

Judges HUNTER, JR., ROBERT N., and ERVIN concur. 

Parallel Citations 

Med & Med GD (CCH) P 305,041 

A specialty ambulatory operating room is a surgical facility that is used for single-day, outpatient surgical procedures limited to 
one specialty area. SeeN.C. Gen.Stat. § 13IE-176(l b), (24f) (2013). For Southern Eye, that specialty is ophthalmic surgery. 

2 

3 

4 

5 

SCA is the managing partner of Blue Ridge and has an ownership interest in the partnership. 

A multispecialty ambulatory surgical facility is a surgical facility that is used for same-day surgical procedures occurring over at 
least three defined specialty areas, including general surgery. SeeN. C. Gen.Stat. § 131E-l76(15a). 

A "contested case" is an "administrative proceeding [held under Chapter 150B of the North Carolina General Statutes] to resolve a 
dispute between an agency and another person that invol.ves the person's rights, duties, or privileges, including licensing or the 
levy of a monetary penalty."N.C. Gen.Stat. § JSOB-2(2) (2013). 

Section 150B-23 was amended in 2013 to include an additional subsection. This amendment is unrelated to the issues raised by the 
parties in this appeal. See 2013 N.C. Sess. Laws 397, sec. 4. 

End of Document @ 2014 Thomson Reuters. No claim to original U.S. Government Works. 

·-------·----
\NestlavvNexr © 2014 Thomson Reuters. No claim to origina: U.S CJove;-nrrw:<t \.Norks. 9 









STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

NORTH CAROLINA COASTAL 
FEDERATION, CAPE FEAR RIVER 
WATCH, PENDERWATCH AND 
CONSERVANCY, and SIERRA CLUB, 

Petitioners, 

v. 

N.C. DEPARTMENT OF ENVIRONMENT 
AND NATURAL RESOURCES, 
DIVISION OF AIR QUALITY, and 
CAROLINAS CEMENT COMPANY LLC, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

13 cvs 015906 
14 cvs 007436 
14 cvs 009199 

) PROPOSED ORDER REVERSING 
) FINAL AGENCY DECISIONS IN PART ) 
) 
) 
) 
) 
) 
) 
) 
) 

This matter arises out of the North Carolina Department of Environment and Natural 

Resources ("DENR") Division of Air Quality's ("DAQ") issuance of three successive air 

pollution permits to Carolinas Cement Company ("CCC") (collectively, "Respondents") for 

construction of a new cement plant that would emit more than 5,000 tons of air pollution each 

year. Petitioners North Carolina Coastal Federation, Cape Fear River Watch, PenderWatch and 

Conservancy, and Sierra Club (collectively, "Petitioners") challenged each of the permits in the 

Office of Administrative Hearings, on the basis that the permits allow emissions in excess of the 

levels required by the Air Pollution Control Act and the Clean Air Act. 





PROCEDURAL HISTORY 

On July 24, 2012, Administrative Law Judge Beecher Gray granted, under Rules 12(b)(1) 

and 12(b)(6), Respondents' motions to dismiss certain of Petitioners' claims alleging that DAQ 

erred by issuing a permit to CCC based on information known to be incorrect. 

On September 23, 2013, Judge Gray granted partial summary judgment to Petitioners, 

holding that Petitioners had proven that they are "persons aggrieved" as defined by the 

Administrative Procedure Act ("APA"). The Order granted summary judgment on all other 

remaining claims to DAQ and CCC, holding that Petitioners had not demonstrated that DAQ had 

"substantially prejudiced the petitioner[s'] rights" under the APA. 

Both of the above-described orders disposing of Petitioners' first challenge were affirmed 

by the Environmental Management Commission ("EMC") on May 8, 2014. On November 4, 

2013, Judge Gray entered an order dismissing Petitioners' challenge to CCC's second air permit 

on identical grounds to those on which he dismissed the first challenge.1 On July 1, 2014, 

Administrative Law Judge Randolph Ward entered summary judgment for Respondents in 

Petitioners' challenge to CCC's third air permit on the grounds of collateral estoppel. 

None of the decisions below reached Petitioners' claims regarding DAQ's permitting 

errors. 

Petitioners timely petitioned this Court for judicial review of these Final Agency 

Decisions. The Court granted the Parties' Joint Motion to Consolidate Petitions for Judicial 

Review on July 17, 2014, consolidating the three petitions for judicial review. 

1 The first penn it challenge was filed prior to a change in the AP A that eliminated review of ALJ decisions by the 
EMC. See 2011 N.C. Sess. Laws 398, §§ 18, 63, as modified by 2012 N.C. Sess. Laws 187, § 8.1; N.C. Gen. Stat. 
150B-36. The second and third permit challenges were filed after the modification to the AP A and were not subject 
to EMC review. 

2 





STANDARD OF REVIEW 

On a petition for judicial review, the reviewing court may "reverse or modify the decision 

ifthe substantial rights of the petitioners may have been prejudiced because the findings, 

inferences, conclusions, or decisions are: 

(1) In violation of constitutional provisions; 
(2) In excess of the statutory authority or jurisdiction of the agency or administrative law 
judge; 
(3) Made upon unlawful procedure; 
( 4) Affected by other error of law; 
(5) Unsupported by substantial evidence admissible under G.S. 1508-29(a), 1508-30, or 
150B-31 in view of the entire record as submitted; or 
(6) Arbitrary, capricious, or an abuse of discretion." 

N.C. Gen. Stat.§ 1508-51(b). Alleged errors of law under subdivisions (1) through (4) are 

reviewed de novo. ld. § 1508-51(c). "Under the de novo standard of review, the trial court 

considers the matter anew and freely substitutes its own judgment for the agency's." Overcash 

v. DENR, 179 N.C. App. 697,703,635 S.E.2d 442,446 (2006) (citations and alterations 

omitted). Petitioners have appealed the EMC and ALJ decisions as unlawful interpretations of 

the APA, Clean Air Act, and Air Pollution Control Act and, therefore, the standard of review is 

de novo. 

FINDINGS OF FACT 

Substantial Prejudice 

1. CCC proposes to construct and operate a portland cement manufacturing facility and 

limestone quarry in New Hanover County near Castle Hayne, North Carolina. DAQ Prehearing 

Statement, Ex. Cat 1 (R. at 573). 

2. DAQ initially authorized construction and operation of the proposed facility by issuing a 

Prevention of Significant Deterioration ("PSD") Permit (Air Quality Permit No. 07300R09, 

"R09 Permit") to CCC on February 29,2012. See R09 DAQ Prehearing Statement, Ex. A (R. at 
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460).2 On June 21, 2013, DAQ replaced the R09 Permit with a revised permit, Air Quality 

Permit No. 07300Rl 0 ("R1 0 Permit"). See Rl 0 Pet'rs' Pet. for Contested Case, Ex. A. On 

August 29, 2013, DAQ issued Air Quality Permit No. 07300Rll ("Rll Permit"), which replaced 

the RIO Permit. See Rll DAQ Prehearing Statement, Ex. A. The R11 Permit incorporated the 

terms of the R10 Permit, extended the deadline for the facility to commence construction, and 

significantly increased the amount of small particle pollution that the facility can emit. See Rll 

Pet'rs' Mem. in Supp. of Mot. for Partial Summ. J. ("R11 Pet'rs' SJ Mem."), Ex. 6 at 11. 

3. Under the R11 Permit, CCC can emit more than 5,000 tons of air pollution each year, 

including more than 400 tons of sulfur dioxide, more than 1,500 tons of nitrogen oxides, more 

than 250 tons of particulate matter, and nearly 200 tons of volatile organic compounds. R09 

DAQ Prehearing Statement, Ex. Cat 2 (R. at 574); R11 DAQ Prehearing Statement, Ex. A at 46; 

Rll Pet'rs' SJ Mem., Ex. 6 at 11. These emissions levels are "significant" as defined in Clean 

Air Act and Air Pollution Control Act regulations, and therefore require a PSD permit issued by 

DAQ. 40 C.P.R.§ 51.166(b)(23); 15A N.C. Admin. Code 020 .0530(b). 

4. Each of the air pollutants that CCC's proposed facility would emit is regulated under 

state and federal law due to its harmful health effects. These pollutants cause premature death, 

asthma, heart attacks, difficulty breathing, respiratory illness, chest pain, coughing, throat 

irritation, congestion, bronchitis, and emphysema. See R09 CCC Mem. in Supp. of Mot. for 

Summ. J., Ex. 6 (R. at 2147) (Supplemental Exp. Rep. of A. Lockwood at 12-20, 23-27). 

Petitioners' expert testified in his deposition that there is no threshold level at which exposure to 

certain pollutants, including pollutants that would be emitted by CCC, do not have health effects. 

2 Petitioners' challenges to the R09, RlO, and Rll Permits are referred to as the R09, RlO, and Rll cases, 
respectively, and filings in these cases are also prefaced with R09, RIO, or Rll to denote the specific case in which 
they were filed. 
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5. Petitioners submitted extensive affidavit testimony in support of their motion for partial 

summary judgment in the R09 case, demonstrating that they represent members who live, work, 

boat, and fish near CCC's proposed plant and who would be exposed to its pollution. These four 

conservation organizations represent a combined 25,000 members in North Carolina and work to 

protect the Northeast Cape Fear River and the surrounding watershed, as proven by their 

affidavit testimony. See Aff. of Todd Miller at~ I6 (North Carolina Coastal Federation is 

devoted to safeguarding the coastal waters ofNorth Carolina, and many of the group's more than 

I 0,000 members use and enjoy the area that would be impacted by pollution from the facilityi; 

Aff. of Kemp Burdette at n 4, II (Cape Fear River Watch was founded to protect and restore 

the Lower Cape Fear River Basin, and approximately 10 percent ofthe group's 600 members 

live within a few miles of the facility)4
; Aff. of Molly Diggins at~~ 3, I2 (Sierra Club's purposes 

include exploring and protecting the environment, and many of Sierra Club's approximately 

15,000 members live, work, and spend time outdoors in areas that would be exposed to pollution 

from the facility)5
; Aff. of Allie Sheffield at~ 5 (PenderWatch and Conservancy's mission is to 

preserve and maintain the natural environment near the facility, and more than 95 percent of the 

group's 450 members live in Pender County or New Hanover County, the two counties that 

would be most affected by the facility).6 

6. Petitioners submitted affidavit testimony showing that many of their members live close 

to the proposed plant and boat, hike, and fish near the site, such that they can be expected to 

suffer from the excessive levels of harmful air pollution that the plant will emit if constructed 

and operated in accordance with its Permit. 

3 R09 Pet'rs' SJ Mem., Ex. 16, R. at 5848-51; R11 Pet'rs' SJ Mem., Ex. 14. 
4 R09 Pet'rs' SJ Mem., Ex. 18, R. at 5835, 5838; R11 Pet'rs' SJ Mem., Ex. 15. 
5 R09 Pet'rs' SJ Mem., Ex. 20, R. at 5844, 5846; R11 Pet'rs' SJ Mem., Ex. 16. 
6 R09 Pet'rs' SJ Mem., Ex. 22, R. at 5853; Rl1 Pet'rs' SJ Mem., Ex. 17. 
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7. Morris Allison, a retired state employee who lives close to the proposed plant, testified 

that he spends the majority of his time enjoying the outdoors boating, fishing, hunting, and 

engaging in other activities. R09 Pet'rs' SJ Mem., Ex. 21, R. at 5848-51; R11 Pet'rs' SJ Mem., 

Ex. 20 ,-r 5. As someone who is over 70, Mr. Allison testified that he is concerned about the 

adverse effects of the Company's pollution on his health as he uses and enjoys his property and 

the natural environment near the plant. Id. ~,-r 6-9. 

8. Dr. Robert Parr, a doctor who lives and fishes near the proposed plant, testified that he is 

concerned about the effects of air pollution on himself, his family, and his patients based on his 

research of the medical literature as well as his experience breathing pollution from a similar 

plant owned by CCC's parent company. R09 Pet'rs' SJ Mem., Ex. 17, R. at 5828-33; R11 

Pet'rs' SJ Mem., Ex. 21 ,-r,-r 13-18. He testified that he suffered a sore throat, cough, and chest 

pain for more than six hours after visiting Titan America's Pennsuco, Florida plant. Id. 

9. Capt. Doug Springer, a small business owner who lives close to the plant site and 

operates a boat-based sightseeing boat company that tours the Northeast Cape Fear River, 

testified that the plant's pollution will not only degrade his quality oflife and use of his property, 

but will discourage his customers from booking trips on the Northeast Cape Fear River. R09 

Pet'rs' SJ Mem., Ex. 19, R. at 5840-42; R11 Pet'rs' SJ Mem., Ex. 19 ,-r,-r 5-11. Capt. Springer 

believes that the well-known health effects of the pollutants that would be emitted by the plant, 

including breathing issues and eye and throat irritation, will be specifically harmful to children 

and the elderly, an important part of his customer base that would not be able to experience the 

river without services like his. Id. 

10. Michael Barber, a former teacher who spends much of his time exploring the creeks and 

river near his home and the proposed plant and testified that the plant's pollution will 
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significantly degrade his use and enjoyment of the areas near the plant based on his experience 

breathing pollution from a similar plant owned by CCC's parent company. R09 Pet'rs' SJ Mem., 

Ex. 23, R. at 5858-63; Rll Pet'rs' SJ Mem., Ex. 18 ~~ 5-13. 

11. Respondents did not contest the veracity of Petitioners' affidavit testimony. There is no 

indication in the record that Respondents deposed these affiants. Nor did they submit any 

evidence countering the affidavit testimony submitted by Petitioners' members. 

12. Petitioners also submitted an affidavit and accompanying expert report from an engineer 

with 20 years of expertise in evaluating cement plant emissions and pollution control technology, 

supporting their contention that if DAQ had followed the requirements of the Air Pollution 

Control Act and the Clean Air Act, pollution from the facility would be reduced significantly. 

See R09 Pet'rs' SJ Mem., Ex. 41, R. at 5906. This evidence, which included a detailed critique 

of the control technology analyses underlying the R09 Permit, showed that permit limits that met 

relevant legal standards would reduce sulfur dioxide emissions by one-third, cut nitrogen oxides 

emissions in half, and achieve significant reductions-as that term is defined in the Clean Air 

Act--of other pollutants. See R09 Pet'rs' SJ Mem., R. at 5125,5154-56,5160-63,5168-69. 

Quarry Claims 

13. CCC will use limestone mined from a co-located quarry as the raw material in 

manufacturing cement at the Facility. R09 DAQ's Prehearing Statement, Ex. Cat 1 (R. at 573). 

Testing by the Company revealed that limestone mined from different locations has a different 

chemical composition and, when heated to make cement, therefore has different levels of 

uncontrolled emissions. See id. (describing increased pollution estimates based on new sample 

data). As part of its initial application, CCC submitted a quarry plan that limited all mining 
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activities to north of Holly Shelter Road and east of Ideal Cement Road. R09 Pet'rs' Prehearing 

Statement at 15 (R. at 361 ). 

14. In November 2008, CCC submitted a revised quarry plan to the U.S. Army Corps of 

Engineers that significantly expanded the mining area, adding areas south of Holly Shelter Road 

and west ofldeal Cement Road. Id. at 16 (R. at 362). 

15. CCC did not revise the quarry plan it submitted to DAQ to conform to the quarry 

proposal later submitted to the U.S. Army Corps of Engineers. I d. 

16. DAQ relied on CCC's initial quarry plan as the basis for emissions estimates, modeling, 

and limits during the permitting process. ld. 

CONCLUSIONS OF LAW 

Substantial Prejudice 

1. The AP A allows any "person aggrieved" to commence a contested case by filing a 

petition showing that an agency, among other things, "substantially prejudiced the petitioner's 

rights." N.C. Gen. Stat. § 150B-23(a). A "person aggrieved" is defined as one who is "affected 

substantially in [one's] person, property, or employment." ld. § 150B-2(6). 

2. North Carolina courts have interpreted "person aggrieved" to mean a party that has 

suffered an infringement or denial oflegally protected rights. A person aggrieved is "[a]dversely 

or injuriously affected; damnified, having a grievance, having suffered a loss or injury, or 

injured; prejudiced; also having cause for complaint. ... adversely affected in respect of legal 

rights, or suffering from an infringement or denial of legal rights." Orange Cnty. v. N.C. Dep't 

ofTransp., 46 N.C. App. 350, 360, 265 S.E.2d 890, 899 (1980) (citing In re Halifax Paper Co., 

259 N.C. 589, 595, 131 S.E.2d 441, 446 (1963)). 
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3. A party that proves that its rights are substantially and adversely affected by an agency 

action such that the party is a "person aggrieved" has necessarily also demonstrated that the same 

rights have been "substantially prejudiced." No North Carolina court has ever held otherwise. 

4. Past decisions by North Carolina courts and administrative bodies interpreting the APA 

as applied to environmental cases like this one have repeatedly recognized that by meeting the 

person aggrieved standard, petitioners demonstrated substantial prejudice to their rights. In other 

words, prior decisions considered the phrases interchangeable. In North Carolina Forestry 

Association v. DENR, the EMC specifically equated the person aggrieved standard with 

substantial prejudice, stating that whether the agency action would "affect substantially ... or 

otherwise substantially prejudice [petitioners'] rights" is a question of standing."7 98 EHR 0777, 

Final Agency Decision at *7-8 (Nov. 5, 1999). In Aldridge v. DENR, the administrative law 

judge expressly equated the two terms: "The petition does not state any facts tending to establish 

substantial prejudice, or harm, to any ofthe Petitioners or to any of Petitioner's rights. In that 

regard, the petition does not contain any facts regarding Petitioner's status as persons aggrieved." 

98 EHR 0665, 13 N.C. Reg. 617 at *3 (Oct. 1, 1998) (emphases added). 

5. Consistent with the principle that a "person aggrieved" is necessarily also "substantially 

prejudiced," courts have repeatedly reached the merits of a permitting decision after determining 

that a party is a person aggrieved, without requiring a different or elevated showing of substantial 

prejudice. See N.C. Forestry Ass'n v. DENR, 357 N.C. 640, 644, 588 S.E.2d 880, 882-83 

(2003) (holding that petitioners were persons aggrieved and explaining that individuals 

7 This holding comports with the purpose of the standing requirement, since substantial prejudice is a question of 
whether the petitioner "has a sufficient stake in an otherwise justiciable controversy such that he or she may 
properly seek adjudication ofthe matter." See Morris v. Thomas, 161 N.C. App. 680,684,589 S.E.2d 419,422 
(2003); Stanley v. Dep't of Conservation & Dev., 284 N.C. 15, 28, 199 S.E.2d 641, 650 (1973) ("The rationale of 
this rule is that only one with a genuine grievance, one personally injured by a statute, can be trusted to battle the 
issue."); Orange Cnty., 46 N.C. App. at 361,265 S.E.2d at 899 (petitioners are aggrieved and have standing ifthey 
"alleged such a personal stake in the outcome of the controversy as to assure that concrete adverseness which 
sharpens the presentation of issues"). 

9 





"adversely affected" by an agency decision "have standing to complain that the agency based its 

decision upon an improper legal ground"); N.C. Forestry Ass'n v. DENR, 162 N.C. App. 467, 

470-73, 591 S.E.2d 549, 552-54 (2004) (finding that petitioners were persons aggrieved and 

resolving case on merits of permitting decision without additional analysis of injury), overruled 

on other grounds by DENR v. Carroll, 358 N.C. 649,661,599 S.E.2d 888, 895-96 (2004); Cnty. 

of Wake, 155 N.C. App. 225, 235-36, 573 S.E.2d 572, 580-81 (2002) (same); N.C. Forestry 

Ass'n v. DENR, 99 CVS 13044, Memorandum of Decision and Order on Remand at *5--6, 13-

14 (N.C. Super. Ct. Dec. 22, 2004) (same); Pamlico-Tar River Found. v. DENR, 09 EHR 1839, 

Final Agency Decision at *10 (EMC Oct. 16, 2012) (same); City of Rockingham v. DENR, 08 

EHR 0560, 0956, Final Agency Decision at *48 (EMC July 22, 2011) (same). 

6. In its brief to this Court, DAQ admits that evidence that a party is a person aggrieved 

does, in certain cases, tend to establish that a party's rights are substantially prejudiced. The 

Agency stated "[t]he sort of evidence that would tend to establish 'person aggrieved' status may 

also tend to establish 'substantial prejudice' in certain cases." Resp't DAQ's Br. in Resp. to Pet. 

for Judicial Review at 24. Neither DAQ nor CCC have cited a single case in which evidence 

which supported a finding that a party was a person aggrieved failed to establish substantial 

prejudice. 

7. Petitioners have proven through affidavit testimony that their rights protected by the Air 

Pollution Control Act have been substantially prejudiced under the well-established test applied 

by our Supreme Court in Empire Power Co. v. N.C. Department of Environment, Health and 

Natural Resources, 337 N.C. 569, 447 S.E.2d 768 (1994). The APA's required showing of harm 

must be determined in the context of the relevant "organic statute"-here, the Air Pollution 

Control Act, N.C. Gen. Stat. § 143-211, et seq., which implements the federal Clean Air Act in 
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North Carolina. See Empire Power, 337 N.C. at 588,447 S.E.2d at 779; Justice for Animals, 

Inc. v. Robeson Cnty., 164 N.C. App. 366,370-71,595 S.E.2d 773, 776 (2004). The APA and 

the organic statute "should be liberally construed together to preserve and effectuate" the 

procedural rights of persons aggrieved, "including the right to an administrative hearing." 

Empire Power, 337 N.C. at 594,447 S.E.2d at 783. 

8. In Empire Power, the North Carolina Supreme Court established the facts that petitioners 

under the Air Pollution Control Act must plead to demonstrate that their rights have been harmed 

by the issuance of an air quality permit. Under Empire Power, petitioners must show that (I) 

they live, recreate, or engage in other activities near the proposed source of air pollution such 

that they would be exposed to the pollution, and (2) their interests are protected by the organic 

statute. See Empire Power, 337 N.C. at 588-90, 447 S.E.2d at 779-81; see also Orange Cnty., 

46 N.C. App. at 360-62, 265 S.E.2d at 898-99 (holding that the same elements are required to 

show that a petitioner is aggrieved in the context of the North Carolina Environmental Policy 

Act); Cnty. of Wake, 155 N.C. App. at 236-37,573 S.E.2d at 580-81 (same, in the context of 

the solid waste management statutes). These are the same facts that Petitioners must prove under 

N.C. Gen. Stat. § 150B-29, which provides that petitioners "must establish the facts required by 

G.S. § 150B-23(a)"-in this case, the facts set out in Empire Power. Petitioners who meet these 

requirements "may be expected to suffer from whatever adverse environmental consequences" 

the new pollution will have, and are therefore entitled to a hearing to ensure that the permit fully 

complies with the law. Empire Power, 337 N.C. at 589-90, 447 S.E.2d at 780. 

9. The Air Pollution Control Act protects citizens' rights to be free of avoidable air 

pollution that would affect their health, quality of life, property value, enjoyment of the natural 

attractions ofthe state, and use ofnatural resources. See id. at 588-89, 447 S.E.2d at 780 (citing 
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N.C. Gen. Stat.§ 143-211). To protect those rights, DAQ is charged with "preventing, so far as 

reasonably possible, any increased pollution of the air from any additional or enlarged sources." 

N.C. Gen. Stat.§ 143-215.108(b). These protections implement the purposes of the federal 

Clean Air Act, which are, among other things, "to protect and enhance the quality of the Nation's 

air resources so as to promote the public health and welfare and the productive capacity of its 

population," 42 U.S.C. § 7401(b)(1), and "to protect public health and welfare from any actual or 

potential adverse effect ... notwithstanding attainment and maintenance of all national ambient 

air quality standards," id. § 7 4 70(1 ). 

10. At the pleadings stage, Petitioners alleged the facts necessary to show that their rights and 

interests were protected under the organic statute and that those rights would be harmed by the 

pollution emitted by the plant, as required under Empire Power. Then, at the summary judgment 

stage, Petitioners submitted sworn affidavit testimony proving these same facts-that they work 

to protect the Cape Fear River Basin and surrounding areas that would be affected by air 

pollution from the proposed plant, that their members' use and enjoyment of these natural 

resources would be impaired by the pollution emitted, and that pollution levels would be reduced 

through a lawful permitting process. See Steel Creek Dev. Corp. v. Smith, 300 N.C. 631, 639, 

268 S.E.2d 205, 210 (1980) (explaining that evidence in support of or in opposition to a motion 

for summary judgment is demonstrated "often with affidavits"). Under our long-standing case 

law, nothing more was required. 

11. Petitioners' members testified that they are concerned that they will suffer from the well-

established health effects ofth~ pollutants that will be emitted by the plant-including 

premature death, asthma, respiratory problems, heart attacks, lung disease, and cardiovascular 

disease-as well as impacts to their property, professions, quality of life, environment, and 
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enjoyment of the area. As this testimony shows, Petitioners represent their members' interests in 

protecting air quality, maintaining quality of life, assuring "continued enjoyment of the natural 

attractions" through various recreational activities, and "preventing, so far as reasonably 

possible, any increased pollution of the air from any additional or enlarged sources"-interests 

recognized by theN .C. Supreme Court in Empire Power as protected by the Air Pollution 

Control Act. 337 N.C. at 588-89,447 S.E.2d at 780 (quoting N.C. Gen. Stat.§§ 143-215.108(b), 

143-211). 

12. It is the established rule in North Carolina that parties who have proven that they are 

persons aggrieved "have standing to complain that the agency based its decision upon an 

improper legal ground" in a hearing on the merits of the agency's permitting decision. N.C. 

Forestry Ass'n, 357 N.C. at 644, 588 S.E.2d at 882-83. Petitioners here were found to have 

standing as persons aggrieved, but denied the hearing they are entitled to regarding whether 

DAQ "based its decision upon an improper legal ground." For that reason, the decisions 

granting summary judgment to Respondents on the issue of substantial prejudice must be 

reversed. 

13. North Carolina's required showing of harm to demonstrate substantial prejudice under 

the Air Pollution Control Act is also consistent with the Clean Air Act's requirements regarding 

citizens' rights to obtain review of state-issued air pollution permits. The Clean Air Act 

"require[s], at a minimum, that states provide judicial review of permitting decisions to any 

person who would have standing under Article Ill ofthe United States Constitution." Virginia v. 

Browner, 80 F.3d 869, 876 (4th Cir. 1996) (holding that "limiting availability of review to those 

persons with 'pecuniary and substantial' interests violates [Title V of the Clean Air Act]"). 
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14. Individuals meet Article III standing requirements if (i) they have suffered an injury-in-

fact, which is an actual or imminent, concrete and particularized injury that is an invasion of a 

legally protected interest; (ii) such injury is fairly traceable to the agency decision; and (iii) the 

injury will likely be redressed by a favorable decision by the court. See Friends of the Earth, Inc. 

v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 180-81 (2000). 

15. Sworn statements from members who would be affected by pollution "adequately 

document[] injury in fact." Id. at 183 (quoting Sierra Club v. Morton, 405 U.S. 727, 735 

(1972)); Summers v. Earth Island Inst., 555 U.S. 488,494 (2009) ("While generalized harm to 

the forest or the environment will not alone support standing, if that harm in fact affects the 

recreational or even the mere esthetic interests of the plaintiff, that will suffice."); Virginia, 80 

F.3d at 876 ("A plaintiff need not show 'pecuniary' harm to have Article Ill standing; injury to 

health or to aesthetic, environmental, or recreational interests will suffice."). Plaintiffs "need not 

show that they suffer a bodily injury caused by the pollution. Rather, plaintiffs can demonstrate 

a cognizable injury by showing that they breathe and smell polluted air." St. Bernard Citizens 

for Envtl. Quality, Inc. v. Chalmette Ref., LLC, 354 F. Supp. 2d 697, 702 (E.D. La. 2005) 

(holding that environmental groups had demonstrated injury-in-fact through testimony that they 

live near an emissions source and are concerned about their health). Plaintiffs do not need to 

prove that they are or will be exposed to excess air pollution; instead, it is sufficient to show 

"increased health-related uncertainty" about whether an agency's actions expose members to 

excess air pollution. N.Y. Pub. Interest Research Group v. Whitman, 321 F.3d 316, 326 (2d Cir. 

2003) (emphasis in original) ("[T]he distinction between an alleged exposure to excess air 

pollution and uncertainty about exposure is one largely without a difference since both cause 

personal and economic harm."). 
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16. In Natural Resources Defense Co unci I v. EPA, a case in which the petitioning parties are 

the same organizations that are Petitioners in the present case, the D.C. Circuit recently found 

that the petitioning parties satisfied Article III standing, based on substantively similar affidavit 

testimony from many of the same members regarding the effects of pollutants from CCC's 

proposed plant on their health, property, and quality of life. 749 F.3d 1055, 1062 (D.C. Cir. 

2014) ("NRDC"). In NRDC, Petitioners challenged a decision by EPA that would immunize 

certain excess emissions from cement plants. Here, Petitioners have similarly challenged a 

decision-by DAQ, rather than EPA-that would immunize emissions from CCC's proposed 

plant that are in excess of the limits required by the Air Pollution Control Act and Clean Air Act. 

17. Because the Clean Air Act requires states to provide judicial review of air permitting 

decisions to anyone who has Article III standing, and because Petitioners have demonstrated that 

they meet Article III standing requirements, Petitioners are entitled to judicial review of DAQ's 

permitting decision. 

18. Cases cited by Respondents arising under the certificate of need ("CON") statute, N.C. 

Gen. Stat. § 131 E-188--each of which deals with economic harm to competitors in the medical 

field-are inapplicable to the harm that petitioners must demonstrate in cases that arise under the 

Air Pollution Control Act for several reasons. 

19. First, the North Carolina Court of Appeals has instructed that in cases where "the nature 

of contested case hearings under the CON law and the Administrative Procedure Act" is at issue, 

the interpretation ofthe APA is "limited to cases in which CON law is applicable." See 

Robinson ex rei. Robinson v. N.C. Dep't of Health & Human Servs., 215 N.C. App. 372,376, 

715 S.E.2d 569,571-72 (2011) (emphasis in original). 
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20. Second, none of the petitioners in the CON cases were required to show that they were 

persons aggrieved. Under the CON statute's specific judicial review requirements, any "affected 

person" may file a contested case. N.C. Gen. Stat.§ 131E-188(a). A party can be an affected 

person without demonstrating any injury to any legally protected right. See id. § 131 E-188( c). 

21. In contrast, in order to meet the person aggrieved standard, a party must show that its 

legal rights have been substantially affected or impaired. N.C. Gen. Stat.§ 150B-2(6); see also 

In re Denial ofReq. for Full Admin. Hr'g, 146 N.C. App. 258, 262, 552 S.E.2d 230, 232 (2001). 

22. The petitioner in each of the CON cases would fail to meet the person aggrieved standard 

if it had been applied and, therefore, the cases are not relevant to the issues before this Court. 

See Presbyterian Hospital v. N.C. Dep't of Health & Human Servs., 177 N.C. App. 780, 784, 

630 S.E.2d 213, 216 (2006) (holding that the only alleged harm was due to a lawsuit that had 

been dismissed as moot); Parkway Urology v. N.C. Dep't of Health & Human Servs., 205 N.C. 

App. 529, 538-39, 696 S.E.2d 187, 194 (2010) (citing with approval final agency decision 

finding "no credible evidence of any substantial harm [the petitioner] would suffer"); CaroMont 

Health, Inc. v. N.C. Dep't of Health and Human Servs., 751 S.E.2d 244,255 (N.C. Ct. App. 

2013) (holding that CaroMont had not proven any injury to any legally protected right); Surgical 

Care Affiliates, LLC v. N.C. Dep't of Health & Human Servs., 762 S.E.2d 468, 476 (N.C. Ct. 

App. 2014) (holding that petitioners "have neither alleged nor proven that the relocation of these 

two operating rooms has caused them any actual harm"). 

23. Each CON petitioner's circumstances were similar to those of the petitioner in In re 

Denial of Request for Full Administrative Hearing. There, the Court of Appeals held that 

"petitioner has suffered no injury to her legal rights," a holding which made her "[u]nlike the 

petitioner in Empire Power." 146 N.C. App. at 263, 552 S.E.2d at 234. 
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24. Third, because of the different purposes of the organic statutes, the required showing of 

harm in CON cases is different from that required in cases arising under the Air Pollution 

Control Act. Compare Parkway Urology,205 N.C. App. at 539,696 S.E.2d at 195 (explaining 

that the CON statute does not protect against "any increase in competition" resulting from the 

award of a certificate for the provision of new medical services), with N.C. Gen. Stat. § 143-

215.1 08(b) (establishing the Air Pollution Control Act's goal of"preventing, so far as reasonably 

possible, any increased pollution" from new sources in recognition of the harmful impacts of air 

pollution). Therefore, the CON cases cited by Respondents are inapposite to this case. 

25. Finally, none of the CON cases attempt to distinguish between substantial prejudice, 

standing, and the person aggrieved standard; instead, they directly equate the terms. See 

Surgical Care Affiliates, LLC v. N.C. Dep't of Health & Human Servs., _N.C. App. _, 762 

S.E.2d 468, 476 (N.C. Ct. App. 2014) ("The harm required to establish substantial prejudice 

cannot be conjectural or hypothetical. It must be concrete, particularized, and 'actual' or 

imminent"-in other words, it must amount to an "injury in fact" as defined in standing case law, 

which has been recognized as a part of the person aggrieved test by the courts in Empire Power, 

337 N.C. at 590,447 S.E.2d at 781, County of Wake, 155 N.C. App. at 237,573 S.E.2d at 582, 

and Orange County, 46 N.C. App. at 362, 265 S.E.2d at 899); Presbyterian Hospital, 177 N.C. 

App. at 784, 630 S.E.2d at 215-16 (holding that a hospital was not substantially prejudiced and 

had not demonstrated that it was "a person directly and indirectly affected substantially"). 

26. Respondents do not dispute that Petitioners are "suffering from an infringement or denial 

of legal rights," Empire Power, 337 N.C. at 588, 447 S.E.2d at 779, or that their members "may 

be expected to suffer from whatever adverse environmental consequences" that result from the 

pollution authorized by DAQ. Id. at 589-90,447 S.E.2d at 780; Resp't DAQ's Br. in Resp. to 
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Pet. for Judicial Review at 25 ("DAQ did not dispute Petitioners' standing under the standard set 

forth in Empire Power."). 

27. Instead, Respondents appear to argue that to survive summary judgment on the question 

of substantial prejudice, Petitioners must commission an expert to conduct their own permitting 

analysis correcting DAQ's alleged errors, estimate the amount of incremental pollution that 

could be reduced if those errors are corrected, and then establish, also through expert testimony, 

the injuries to their members that would result from the excessive incremental pollution 

authorized as a result of each ofDAQ's legal errors. No court has ever applied such a standard, 

and this Court will not create it. 

28. That standard is not only unsupported in the case law, it would frustrate the very purpose 

of the Air Pollution Control Act. DAQ is required to "prevent[], so far as reasonably possible, 

any increased pollution ofthe air." N.C. Gen. Stat.§ 143-215.108(b). The fundamental premise 

·of the Air Pollution Control Act is that air pollution is harmful, and must be reduced to the level 

required by the Act. Likewise, the Clean Air Act's Prevention of Significant Deterioration 

program is designed to "protect public health and welfare from any actual or potential adverse 

effect which ... may reasonably be anticipate[ d) to occur from air pollution." 42 U.S.C. 

7470(1). Interpreting the APA in the way Respondents advocate would contradict the protection 

from any "potential adverse effect" and "any increased pollution" under these Acts. 

29. Further, CCC's argument that national ambient air quality standards preclude any 

potential injury must be rejected due to the governing statute's plain language requiring pollution 

reduction "notwithstanding attainment and maintenance of all national ambient air quality 

standards." Id. 
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30. Finally, Respondents' interpretation of the phrase "substantial prejudice to petitioner's 

rights," which is not defined in the APA, would elevate it over the defined term "person 

aggrieved." The term "person aggrieved" would cease to have any meaning given that 

Respondents' interpretation of"substantial prejudice to petitioner's rights" would require a more 

specific, elevated proof of injury to the same rights evaluated in the person aggrieved analysis. 

This Court must give meaning to the term specifically defined by the statute and cannot adopt 

Respondents' interpretation that would render it superfluous. See Burgess v. Your House of 

Raleigh, Inc., 326 N.C. 205, 216, 388 S.E.2d 134, 140 (1990) ("[A] statute must be construed, if 

possible, so as to give effect to every provision, it being presumed that the Legislature did not 

intend any of the statute's provisions to be surplusage."). 

31. Petitioners have proven the elements of harm set out in Empire Power and related cases, 

and are therefore persons aggrieved whose rights are substantially affected and prejudiced by 

DAQ's issuance of the Permit. A decision correcting the errors alleged by Petitioners would 

significantly reduce pollution from the Facility. Petitioners are therefore entitled to a decision on 

whether DAQ committed any permitting errors. 

Quarry Claims 

32. In their Petition and Prehearing Statement, Petitioners alleged that the limestone quarry 

proposal included in CCC's permit application is not the quarry that the Company intends to 

build. R09 Pet. for Contested Case at 7-8 (R. at 99-100); R09 Pet'rs' Prehearing Statement at 

15-17 (R. at 361-63). 

33. Federal and state regulations require permit applicants to provide accurate emission 

projections, modeling, and limits, all of which are based on the site-specific quarry plan 
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submitted by the applicant. 40 C.F.R. § 51.166(n); 15A N.C. Admin. Code 020 .0530(a) & (g), 

02Q .0304(1). 

34. IfDAQ "finds that [a] permit contains a material mistake or that inaccurate statements 

were made in establishing the emissions standards or other terms or conditions of the permit"

even after DAQ has already issued a final permit-DAQ must reopen and revise the permit. 

15A N.C. Admin. Code 02Q .0517(a)(3). 

35. An agency action is "arbitrary and capricious when it is ... in disregard of facts or law." 

Ward v.lnscoe, 166 N.C. App. 586, 595, 603 S.E.2d 393, 399 (2004). 

36. Petitioners alleged that they informed DAQ that CCC's quarry plan was inaccurate 

during the public comment period on the draft permit, and that DAQ did not require CCC to 

reconcile its quarry plan with the plan it provided to other agencies, and did not provide an 

opportunity for notice and comment on the quarry that CCC actually intends to use. R09 Pet'rs' 

Prehearing Statement at 8, 20 (R. at 354, 366). 

37. Accepting Petitioners' allegations as true, Petitioners have stated claims upon which 

relief can be granted. Petitioners must therefore be afforded an opportunity to prove these 

claims. 

Collateral Estoppel 

38. A decision based on subject matter jurisdiction, whether made on a motion to dismiss or 

on summary judgment, "is not on the merits" and thus is not given collateral estoppel or res 

judicata effect. Foreman v. Foreman, 144 N.C. App. 582, 586-87, 550 S.E.2d 792, 795-96 

(2001). 

39. Here, because the EMC and Judge Gray disposed ofthe R09 and RlO cases through their 

rulings on the basis of subject matter jurisdiction-and as a result, did not reach Petitioners' 
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substantive claims regarding DAQ's permitting errors-Petitioners "should not be precluded 

from raising the same issue[s]" in the Rll case on collateral estoppel grounds. Id. at 586, 550 

S.E.2d at 795. 

Modification 

40. The EMC erroneously concluded that "Petitioners can only challenge the R 10 Permit 

and/or the Rll permit to the extent that these permits modify the prior Permit." R09 Final 

Agency Decision at 5. 

41. The Rll Permit states that it replaces the previous permit (i.e., the RIO Permit). 

42. Therefore final resolution of Petitioners' claims must apply to the active permit for the 

Facility (the Rll Permit), rather than to previous versions ofthe permit that have subsequently 

been replaced. 

DECISION 

For all of the reasons above, the Court finds that Petitioners have proven substantial 

prejudice to their rights and are entitled to a judicial decision on their claims. The Court also 

finds that Petitioners have stated claims upon which relief can be granted regarding CCC's 

quarry plan. 

THEREFORE IT IS ORDERED THAT: 

The decisions below are REVERSED in part to the extent that they held that Petitioners 

are not substantially prejudiced; REVERSED in part to the extent that they dismissed 

Petitioners' quarry plan claims; REVERSED in part to the extent that they held Petitioners' 

claims were barred on collateral estoppel grounds; and AFFIRMED in part to the extent that they 

held that Petitioners are persons aggrieved. This contested case is REMANDED to the Office of 

Administrative Hearings for further proceedings consistent with this decision. 
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ORDERED this __ day of ___ , 2014. 
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Hon. G. Bryan Collins 
Superior Court Judge 





Pearce, Jennifer 

From: Sawyer, Bonnie 
Sent: 
To: 

Thursday, April16, 2015 4:58PM 
Geoff Gisler 

Subject: RE: Update regarding NC PSD permitting -substantial prejudice 

Geoff- Can you send me the briefs filed in the Superior Court case? 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Wednesday, April 01, 2015 4:03 PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie and Suzanne, 
I'm writing to update you on the latest development in our case challenging PSD permits issued for the proposed Titan 
America Cement Plant in Castle Hayne, North Carolina. Last week, the Wake County Superior Court affirmed the 
administrative law judge and Environmental Management Commission decisions finding that our clients have not 
demonstrated "substantial prejudice" and, therefore, are not entitled to a hearing on the merits of the permitting 
decision. I have attached the decision. Do you have any availability next week for a phone call to discuss the 
implications of this decision? Thanks, 
Geoff 

Geoffrey R. Gisler 
Senior Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, July 16, 2014 3:41PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff for the update. I'll pass this information along. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Wednesday, July 16, 2014 3:35PM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 
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Bonnie, 
We appealed the third case to the superior court yesterday and filed a joint motion to consolidate the three cases 
today. We expect to brief our appeal of the AU's decision in late August/early September with a hearing likely to be in 
November or December. 

The bill proposing to define substantial prejudice as a violation of a NAAQS has not been taken up by the House. We 
expect the legislature to be in session for the next few weeks and will be watching for any action on the bill. 

Please let me know if you have any questions or would like any additional information. Thanks, 
Geoff 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www. SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. Ifyou have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, June 11, 2014 2:39 PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Geoff- Some more status questions. Has SELC filed an appeal? If you have, can you please give me an update on the 
timeframe for next steps? Also, has SELC been involved in any recent discussions with DENR concerning this case? Thank 
you 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:gqisler@selcnc.org] 
Sent: Wednesday, June 04, 2014 11:20 AM 
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To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie, 
I should have sent you an update. It passed late Thursday. Here is the link to the bill's status on the NCGA website. It 
has been referred to the House Committee on Regulatory Reform. It will then go to the Judiciary Committee. I will let 
you know if we receive any information about its progress in the House. Thanks, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, June 04, 2014 9:55AM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff, Did this pass the Senate? I was trying to find out on the internet but couldn't find it. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, May 29, 2014 2:16PM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 
The bill has passed the second reading in the Senate and is expected to receive final approval in the Senate today. It will 
then go to the House. We do not yet know what the House plans to do with the bill. 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Thursday, May 29, 2014 2:05 PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting -substantial prejudice 

Geoff- Do you have any update on the status of this bill? 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler (mailto:gqisler@selcnc.org] 
Sent: Tuesday, May 20, 2014 3:52PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie and Suzanne, 
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I'm writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as if 
relates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
Carolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
codify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
of the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
challenging an air permitting decision, in a new section (e1) of N.C. Gen. Stat.§ 150B-23. The new section would state 
that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.slncrement Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.s pollution-and therefore 
should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54AM 
To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Thanks Geoff for sending the information. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Tuesday, May 13, 2014 3:20 PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 
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From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 
Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
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Counsel; and the Directors of the Air, Pesticides, and Toxics Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Pearce, Jennifer 

From: Sawyer, Bonnie 
Sent: 
To: 

Tuesday, June 17, 2014 8:30AM 
Howard, Harris 

Subject: RE: Update regarding NC PSD permitting -substantial prejudice 

See you then. 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Howard, Harris 
Sent: Tuesday, June 17, 2014 8:22AM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

10 works for me. 

Harris Howard 
Legal Intern 
US EPA, Region 4 
404-562-9469 

From: Sawyer, Bonnie 
Sent: Tuesday, June 17, 2014 8:21AM 
To: Howard, Harris 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Yes. I am available at lOam or this afternoon 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 
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From: Howard, Harris 
Sent: Tuesday, June 17, 2014 7:09AM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 

Are you available to meet this morning or afternoon to discuss a couple of questions I had about the reading you 
sent me on the NC ALJ decision? 

Thanks! 

Harris Howard 
Legal Intern 
US EPA, Region 4 
404-562-9469 

From: Sawyer, Bonnie 
Sent: Thursday, June 12, 2014 3:42 PM 
To: Howard, Harris 
Subject: FW: Update regarding NC PSD permitting - substantial prejudice 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 13, 2014 3:21PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 

2 





Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? 1 Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

3 





The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Pearce, Jennifer 

From: Howard, Harris 
Sent: 
To: 

Tuesday, June 17, 2014 8:22AM 
Sawyer, Bonnie 

Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

1 0 works for me. 

Harris Howard 
Legal Intern 
US EPA, Region 4 
404-562-9469 

From: Sawyer, Bonnie 
Sent: Tuesday, June 17, 2014 8:21AM 
To: Howard, Harris 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Yes. I am available at lOam or this afternoon 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Howard, Harris 
Sent: Tuesday, June 17, 2014 7:09AM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 

Are you available to meet this morning or afternoon to discuss a couple of questions I had about the reading you 
sent me on the NC ALJ decision? 

Thanks! 

Harris Howard 
Legal Intern 
US EPA, Region 4 
404-562-9469 

1 





From: Sawyer, Bonnie 
Sent: Thursday, June 12, 2014 3:42PM 
To: Howard, Harris 
Subject: FW: Update regarding NC PSD permitting - substantial prejudice 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is • 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 13, 2014 3:21 PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
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Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
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www .SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Pearce, Jennifer 

From: Sawyer, Bonnie 
Sent: 
To: 

Tuesday, June 17, 2014 8:21AM 
Howard, Harris 

Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Yes. I am available at lOam or this afternoon 

Bonnie Sawyer 

Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the. 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Howard, Harris 
Sent: Tuesday, June 17, 2014 7:09AM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 

Are you available to meet this morning or afternoon to discuss a couple of questions I had about the reading you 
sent me on the NC ALJ decision? 

Thanks! 

Harris Howard 
Legal Intern 
US EPA, Region 4 
404-562-9469 

From: Sawyer, Bonnie 
Sent: Thursday, June 12, 2014 3:42PM 
To: Howard, Harris 
Subject: FW: Update regarding NC PSD permitting - substantial prejudice 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 
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CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 13, 2014 3:21 PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47PM 
To: Sawyer, Bonnie 
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Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www. SouthernEnvironment.org 

This electronic message and any attached files are corifidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attachedfiles is strictly prohibited. If you have 
received this confidential communication in error, please notifY the sender immediately by reply email message and 
permanently delete the original message. 
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Pearce, Jennifer ReDACTED 
From: Wise, Allison 
Sent: 
To: 
Subject: 

Monday, November 16, 2015 10:29 AM 
Distefano, Nichole; Rupp, Mark; Bowles, Jack 
Article about EPA taking over NC 

Attachments: Letter to NC DENR Public Particiption 10 30 15.pdf; ATT00001.htm 

Infonnation Redacted pursuant to 
5 U.S.C. Section 552 (b)(5), Exemption 5, 
Privileged Inter/Intra Agency Document 

Specific Priviles~;:.Qd thu&:-:l:it{e Pr~ .... 
f>nvt~ €/ 

The reporters questions were as follows: 

1. Does EPA handle air/water permitting for any states currently? 
There are some states in other parts of the country where EPA is the permitting authority 

for the water permit program (the National Pollutant Discharge Elimination System or NPDES 
permit program). There are also some states in other parts of the country where EPA has in the 
past, for at least some period of time, been the permitting authority for their pre-construction air 
permit program (the Prevention of Significant Deterioration permit program). However, all states 
in Region 4 have EPA-approved NDPES water permit programs and air preconstruction (PSD) 
and air operating permit programs under which the State is the permitting authority. The Region 
4 states are: North Carolina, South Carolina, Tennessee, Kentucky, Georgia, Florida, Alabama, 
and Mississippi. In those states with EPA-approved permitting programs, EPA retains the 
authority to comment on and/or object to proposed or draft permits and to more broadly oversee 
the state's implementation of its permitting programs. 

2. Is this the first such letter EPA has sent to NC? 
Yes. This is the first letter sent to NC on this issue. 

3. If DEQ continued challenging citizen lawsuits, and the courts agreed, does that automatically 
mean EPA would take over air/water permitting here, or could EPA take some intermediate 
action short of a complete federal takeover of air/water permitting? 

There are no automatic EPA actions or program withdrawals that would occur should 
North Carolina appellate courts affirm decisions that limit citizen permit appeal rights in a 
manner which does not meet federal program requirements under the Clean Water Act and Clean 
Air Act. This is because both the Clean Water Act and the Clean Air Act provide EPA with 
discretion and flexibility in exercising its oversight role with regard to state program 
authorizations under these federal statutes. However, as noted in EPA's letter to DEQ, should the 
North Carolina appellate courts limit citizen permit appeal rights in a manner which impacts 
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North Carolina's state program authorizations under these federal statutes, EPA intends to 
quickly engage DEQ and the North Carolina Attorney General's office to discuss these impacts 
and the steps EPA will take in light ofthese impacts. 

4. Is NC's strategy of opposing citizen access to judicial review of air/water permits unique or 
unusual or does this issue arise in other states as well? 

EPA is deeply concerned about recent state administrative law judge and superior court 
decisions which interpret and apply language in the North Carolina Administrative Procedure 
Act to restrict citizen appeals of permits so as to adversely affect DEQ's federally-authorized 
NPDES and PSD permit programs. The issue of inappropriate restrictions on the right of citizens 
to appeal permits under EPA-approved programs has arisen in other states from time-to-time. In 
those instances, EPA has worked with the authorized state program to assure that those program 
deficiencies were satisfactorily corrected. 

He then asked a follow-on question: 

Regarding #3, can you elaborate what is meant by "the steps EPA will take in light of these impacts"? I'd 
like to explain what steps EPA could take or is likely to take. The implication is a federal takeover of 
water/air permitting. 

The steps EPA might take would depend on the degree and manner in which final state court action had 
impacted the federally approved program(s), as well as on discussions with NCDEQ and the NC Attorney 
General's Office concerning available options for remedying those impacts. We are unable to elaborate more 
specifically at this time. 

Please let me know if you have any questions or need additional info. 

Allison Rainey Wise 
Director of Government Relations 
EPA Region4 
404/562-8346 (w) 
404-536-2805 (c) 
Wise.allison@epa.gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
IIE:t~lc )N ·I 

Donald R. van der V aart, Secretary 
North Carolina Department of 

Environmental Quality 
160 l Mail Service Center 
Raleigh, North Carolina 27699-1601 

1\ll /\NIA I UJL/1AI c:t.Nli"Cil 
'i 1 FOI~~,;y f'H .'; f'llf::U 

A !'LAN lA I ll~UF1CiiA IIJJO:J-t!!)l)() 

ocr 3 o iaJs 

Re: Adequacy of North Carolina CWA and CAA Programs in Light of Constraints on Citizen 
Access to Judicial Review of Permits 

Dear Mr. van der Vaart: 

The purpose of this letter is to bring to your attention the U.S. Environmental Protection Agency's 
concerns regarding recent state Administrative Law Judge (ALJ) and Superior Court decisions which 
limit citizen access to judicial review of environmental permits in North Carolina. More particularly, 
we want to emphasize the potential implication ofthose decisions on the adequacy ofthe State's 
federally authorized administration of the Clean Water Act (CWA) National Pollutant Discharge 
Elimination System (NPDES) and Clean Air Act (CAA) permitting programs. One of the ALJ 
decisions relates to a CW A/NPDES Permit for the Martin Marietta Materials, Inc., Vanceboro Quarry 
(Permit Number NC0089168), which discharges pollutants to Blounts Creek. The other ALJ decision 
and the Superior Court decision relate to a CANPSD permit for the Titan Cement facility proposed by 
Carolinas Cement Company (Air Quality Permit No. 07300Rll). 

Both the CW A and CAA establish minimum requirements for providing citizens with judicial access to 
appeal permits. Such access is a critical component of adequate state CW A and CAA permitting 
programs, and must be provided by states seeking authorization from EPA to implement these 
programs pursuan.,t to federal environmental laws. As explained below, the recent ALJ and Superior 
Court decisions cast serious doubt on whether North Carolina's authorized NPDES and CAAIPSD 
programs can satisfy the minimum requirements for citizen access to judicial review of environme:ntal 
permits going forward. · 

The recent ALJ decisions in both the permit appeals, and the Superior Court decision in the Titan 
permit appeal matter, interpret provisions ofNorth Carolina's Administrative Procedure Act (NCAPA) 
in ways that may unduly restrict the ability of citizens to pursue judicial appeal of state-issued NPDES 
and CANPSD permits. The NCAPA is a state law, and the EPA has no basis to, or interest in, 
challenging state administrative or judicial interpretations of that law. However, the impact of these 
interpretations on the implementation of federal environmental statutes is a matter to be addressed by 
the EPA pursuant to the oversight authority the Agency retains over North Carolina's NPDES and 
CAA permitting prqgrams. 

lntBmst AddrBSS (URl) • hnp:i/'NWW.Bpa.g<.JV 
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Under Section 402(c)(3) of the CWA, the EPA has authority to withdraw a state's NPDES program 
authorization if the state is not implementing its program in accordance with federal statutory 
requirements. Section 110 of the CAA authorizes the EPA to require a state to revise its state 
implementation plan (SIP) if the SIP-approved PSD program is not in compliance with CAA 
requirements (Section llO(k)(5)), and to disapprove the PSD program if the original SIP approval 
action is found to be in error (Section 11 O(k)(6)). To the extent that the recent interpretations of the 
NCAPA negatively impact North Carolina's title V permitting program, the EPA is likewise authorized 
under the CAA to take action to address such program deficiencies. Specifically, under Section 502(i) 
of the CAA, the EPA is authorized to make a determination that the state is not adequately 
administering its title V program, which triggers mandatory sanctions (statewide highway sanctions and 
o tfsets in nonattairunent areas) 18 months after the determination and, if the deficiency is not corrected, 
mandates the imposition of a federal Part 71 permit program in the state within 24 months of the 
determination. 

[tis our understanding that the ALJ and Superior Court decisions in the Titan matter have been 
appealed to the State Court of Appeals, while the ALJ decision in the Blount Creek matter has been 
reversed by the Superior Court and remanded for further proceedings. Thus, we recognize that the 
issues regarding citizen access to judicial appeal of environmental permits, which are the subject of our 
concerns, are still in flux within the state judicial system. 

However, in the spirit of no-surprises between our agencies, we must advise you that, should North 
Carolina appellate courts affirm decisions that limit citizen permit appeal rights in a manner which does 
not meet federal requirements, North Carolina's authorization to implement CWA and CAA permitting 
programs will be in jeopardy, with little prospect for remedying deficiencies without legislative action. 
Should such a situation occur, the EPA will need to engage quickly with you and the North Carolina 
Attorney General's Office to discuss the impact on your CWA and CAA authorizations as well as the 
steps the EPA will take in light of these impacts. 

Should you or your staff have any questions, or wish to discuss our concerns in more detail, please do 
not hesitate to contact me at 404-562-8357, or our Regional Counsel, Mary Wilkes at 404-562-9556. 

Sincerely, 

~~~ 
Heather McTeer Toney ~ 
Regional Administrator 





Pearce, Jennifer 

From: 
Sent: 
To: 

Sawyer, Bonnie 
Thursday, June 12, 2014 3:36PM 
Howard, Harris 

REOACTEC 

Subject: FW: NC Citizen Permit Appeal Rights - NPDES implications 
61 Federal Register 20773- May 8, 1996 permit appeal rights rule promulgation.pdf; permit 
appeal rights requirements for state NPDES programs. doc 

Attachments: 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Schwartz, Paul 
Sent: Tuesday, March 18, 2014 11:57 AM 
To: Sawyer, Bonnie; Michuda, Colleen E.; Hansen, Susan; Ghosh, Mita; Rubini, Suzanne 
Subject: NC Citizen Permit Appeal Rights- NPDES implications 

@PAUL SCHWARTZ 
AsSOCIATE REGIONAL COUNSEL 
Office of Environmental Accountability 
U.S. EPA Region 4 
61 Forsyth Street S.W. 
A.tlanta, GA 30303-8931 
Jirect: 404.562.9576 
>chwartz. paul@epa. gov 
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20772 Federal Register I Vol. 61, No. 90 I Wednesday. May 8, 1996 I Rules and Regulations 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 123 

[FRL-5500-9] 

RIN 2040-AC43 

Amendment to Requirements for 
Authorized State Permit Programs 
Under Section 402 of the Clean Water 
Act 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: EPA is amending the 
regulations concerning the minimum 
requirements for federally authorized 
State permitting programs under Section 
402 of the Clean Water Act. This 
amendment will explicitly require that 
all States that administer or seek to 
administer a program under this part 
must provide an opportunity for judicial 
review in State Court of final permit 
decisions (including permit approvals 
and denials) that is sufficient to provide 
for, encourage, and assist public 
participation in the permitting process. 
A State will meet this standard where 
State law allows an opportunity for 
judicial review that is equivalent to that 
available to obtain judicial review in 
federal court of federally-issued NPDES 
permits. A State will not meet this 
standard if it narrowly restricts the class 
of persons who may challenge the 
approval or denial of State-issued 
permits. 

This rule is being issued because EPA 
has become aware of instances in which 
citizens are barred from challenging 
State-issued permits because of 
restrictive standing requirements in 
State law. The current regulations 
setting minimum requirements for State 
402 permit programs do not explicitly 
address this problem. EPA believes this 
is a gap in the regulations setting 
minimum requirements for State 402 
programs that needs to be addressed. 

Today's rule is intended to ensure 
effective and meaningful public 
participation in the permit issuance 
process by establishing a minimum 
level of public participation among 
State water pollution control programs. 
When citizens have the opportunity to 
challenge executive agency decisions in 
court, their ability to influence 
permitting decisions through other 
required elements of public 
participation, such as public comments 
and public hearings on proposed 
permits, is enhanced. This rule will 
promote effective and meaningful 
public participation and will minimize 

the possibility of unfair and inconsistent 
treatment of similarly situated people 
potentially affected by State permit 
decisions. 

This requirement does not apply to 
Indian Tribes. EPA will decide at a later 
time whether it should be extended to 
Tribes. 
EFFECTIVE DATE: This rule is effective on 
June 7, 1996. Under EPA's State 402 
program rules, States will have up to 
two years to adopt legislative changes, 
if necessary, to meet this requirement 
and maintain federal program 
authorization. 

FOR FURTHER INFORMATION CONTACT: 
Robert Klepp, Office of Wastewater 
Management (OWM), Permits Division 
(4203), Environmental Protection 
Agency, 401 M Street, S.W., 
Washington, D.C. 20460, (202) 260-
5805. 

SUPPLEMENTARY INFORMATION: 

Regulated Entities 

Entities potentially regulated by this 
action are authorized State programs. 

Category Examples of regulated entities 

State Gov- State NPDES Permit Issuing 
ernment. Authorities. 

This table is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
regulated by this action. This table lists 
the types of entities that EPA is now 
aware could potentially be regulated by 
this action. Other types of entities not 
listed in the table could also be 
regulated. To determine whether your 
organization is likely to be regulated by 
this action, you should carefully read 
the applicability language of today's 
rule. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed in the preceding FOR FURTHER 

INFORMATION CONTACT section. 
Information in this preamble is 

organized as follows: 
I. Summary and Explanation ofToday's 

Action 
1. Background 
2. Rationale and Authority 
a. Restrictive Standing Requirements In 

States 
b. Policy Concerns With Restrictive 

Standing Provisions 
c. Legal Authority 
3. Regulatory Language 
4. Exhaustion of Administrative Remedies 
5. Consideration of Altern at! ves 
6. Time Period for Compliance 

II. Summary of Response to Comments 
1. EPA Authority to Require Standing 
2. Judicial Review is Distinct from Public 

Participation 

3. Rule would Impermissibly Affe,::t State 
Sovereignty 

4. Potential Conflicts with the Tenth 
Amendment 

5. The Potential for Waste and Abuse of 
Judicial Resources 

6. Suggested Revisions 
7. Time Frame for Compliance 
8. Indian Tribes 
9. Virginia-specific Issues 
IO. Impact of the Rule 
11. Support for the Rule 

III. Administrative Requirements 
1. Compliance with Executive Order 12866 
2. Unfunded Mandates Reform Act and 

Compliance with Executive Order 12875 
3. Paperwork Reduction Act 
4. Regulatory Flexibility Act 

I. Summary and Explanation ofToday's 
Action 

1. Background 
Congress enacted the Clean Water 

Act, 33 U.S.C. 1251 et seq. ("CWA" or 
"the Act"), "to restore and maintain the 
chemical, physical, and biological 
integrity of the Nation's waters." 
Section lOl(a), 33 U.S.C. 1251(a). To 
achieve this objective, the Act 
authorizes EPA, or a State approved by 
EPA. to issue permits controlling the 
discharge of pollutants to navigable 
waters. Section 402(a)(l), 33 U.S.C. 
1342(a) (1). A State that wishes to 
administer its own permit program for 
discharges of pollutants, other than 
dredged or fill material, to navigable 
waters may submit a description of the 
program it proposes to administer to 
EPA for approval according to criteria 
set forth in the statute. Section 402(b), 
33 u.s.c. 1342(b). 

EPA's regulations at 40 CFR Part 123 
establish minimum requirements for 
federally authorized State permit 
programs under§ 402 of the CWA. 
Today, EPA is adding language to Part 
123 that makes it clear that States that 
administer or seek to administer 
authorized 402 permitting programs 
must provide an opportunity for judicial 
review in State court of the final 
approval or denial of permits by the 
State that is sufficient to provide for, 
encourage, and assist public 
participation in the permitting process. 
A State will meet this standard if State 
law allows an opportunity for judicial 
review that is the same as that available 
to obtain judicial review of federally
issued permits in federal court (see 
§ 509 of the Clean Water Act.) A State 
will not meet this standard if it 
narrowly restricts the class of persons 
who may challenge the approval or 
denial of permits (for example, if only 
the permittee can obtain judicial review, 
or if persons must demonstrate injury to 
a pecuniary interest in order to obtain 
judicial review, or if persons must have 
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a property interest in close proximity to 
a discharge or surface waters in order to 
obtain judicial review). States are free 
under today's rule to impose reasonable 
requirements that administrative 
remedies be exhausted in order to 
preserve the opportunity to challenge 
final permitting actions in State court. 
This rule does not apply to Tribal 
programs. EPA will decide at a later 
time whether it should be extended to 
Tribes. 

2. Rationale and Authority 

a. Restrictive Standing Requirements 
In States. EPA has become aware of 
instances in which citizens are barred 
from challenging State-issued permits 
because of restrictive standing 
requirements in State law. EPA believes 
this is a gap in the regulations setting 
minimum requirements for State 402 
permit programs that needs to be 
addressed. 

In 1993, a coalition of environmental 
groups filed two petitions requesting 
that EPA withdraw the Virginia State 
402 permit program, citing a limitation 
on citizen standing, among other alleged 
deficiencies. In particular, they alleged 
that recent changes in the law in the 
State of Virginia had significantly 
narrowed the public's opportunity to 
challenge State-issued 402 permits. 
Virginia's State Water Control Law, the 
State law under which Virginia's 
authorized program is administered, 
authorizes only an "owner aggrieved" to 
challenge permits in court. VA Code 
62.1-44.29.1 The petitioners alleged that 
in 1990, the Virginia legislature 
amended and narrowed the statutory 
definition of "owner." They also alleged 
that under three opinions of the Virginia 
Court of Appeals, only a permittee has 
standing to challenge the issuance or 
denial of a 402 permit in State court. 
Environmental Defense Fund v. State 
Water Control Board, 12 Va. App. 456, 
404 S.E.2d 728 (1991), reh'g en bane 
denied, 1991 Va. App. LEXIS 129; Town 
of Fries v. State Water Control Board, 13 
Va. App. 213, 409 S.E.2d 634 (1991). 
See Citizens for Clean Air v. 
Commonwealth, 13 Va. App. 430,412 
S.E.2d 715 (199l)(interpreting similar 
language in Virginia Air Pollution 
Control Law). They alleged that under 
these three decisions, riparian 
landowners, local governments that 
wish to draw drinking water from the 
waters in question, downstream 
permittees, local business and property 

1 EPA notes that in April 1996, the Virginia 
legislature passed a bill that would amend certain 
Virginia statutes, including the Water Control Law. 
with respect to the availability of judicial review. 
EPA is assessing the impact of the bill, which Is not 
yet effective as law. 

owners' associations, local civic 
associations, and environmental 
organizations whose members use the 
waters in question may not challenge a 
State-issued permit in State court. 
. When EPA issued the regulations that 
delineate the elements of an approvable 
program, EPA did not contemplate that 
State law might limit the opportunity 
for interested citizens to challenge final 
permit decisions in State court to such 
a. degree that it is substantially narrower 
than the opportunity afforded under 
§ 509 of the Clean Water Act to 
challenge federally-issued permits, or to 
the point that adequate and effective 
public participation in the permit 
issuance process would be 
compromised. EPA now believes that 
this is the case in at least a limited 
number of States and, thus, believes it 
needs to specify standing requirements 
in Part 123. 

b. Policy Concerns With Restrictive 
Standing Provisions. EPA believes that 
the ability to judicially challenge 
permits is an essential element of public 
participation under the Clean Water 
Act. Permits issued under § 402 (also 
known as National Pollutant Discharge 
Elimination System or NPDES permits) 
fall within the broad range of processes 
that are subject to the Congressional 
directive of§ 101 (e) that public 
participation be "provided for, 
encouraged, and assisted by the 
Administrator and the States." Permits 
are a critical means of implementing the 
requirements and objectives of the Clean 
Water Act because they establish 
specific effluent limitations applicable 
to individual dischargers covered by the 
permits. 

As EPA noted when it proposed 
today's rule on March 17, 1995 (60 FR 
14588), when citizens are denied the 
opportunity to challenge executive 
agency decisions in court, their ability 
to influence permitting decisions 
through other required elements of 
public participation, such as public 
comments and public hearings on 
proposed permits. may be seriously 
compromised. If citizens perceive that a 
State administrative agency is not 
addressing their concerns about 402 
permits because the citizens have no 
recourse to an impartial judiciary, that 
perception has a chilling effect on all 
the remaining forms of public 
participation in the permitting process. 
Without the possibility of judicial 
review by citizens, public participation 
before a State administrative agency 
could become a paper exercise. State 
officials will inevitably spend less time 
considering and responding to the 
comments of parties who have no 
standing to sue. but will be more 

attentive to the comments of parties 
who can challenge the administrative 
decision in court. 

The United States Court of Appeals 
for the Fourth Circuit has agreed that 
"broad availability of judicial review is 
necessary to ensure that the required 
public comment period serves its proper 
purpose. The comment of an ordinary 
citizen carries more weight if officials 
know that the citizen has the power to 
seek judicial review of any 
administrative decision harming him." 
Virginia v. Browner, No. 95-1052, slip 
op. at 17 (4th Cir. March 26, 1996) 
(upholding EPA's denial of Virginia's 
proposed permitting program under 
Title V of the Clean Air Act). The Fourth 
Circuit quoted from EPA's March 17, 
1995 proposal to support that 
conclusion. Other courts also have 
recognized broadly that meaningful and 
adequate public participation is an 
essential part of a State program under 
Section 402. See e.g .. Natural Resources 
Defense Council v. EPA, 859 F.2d 156, 
175-78 (D.C. Cir. 1988) (approving Part 
123 regulations regarding citizen 
intervention in State enforcement 
actions); Citizens for a Better 
Environmentv. EPA, 596 F.2d 720. reh'g 
denied, 596 F.2d 725 (7th Cir. 1979) 
(invalidating EPA approval of a State 
program in the absence of prior 
promulgation of guidelines regarding 
citizen participation in State 
enforcement actions). 

These points are reinforced by 
comments received regarding the 
proposed rule. As described in more 
detail in the response to comments 
document that is included in the 
rulemaking record, many comments 
received by EPA expressed concerns 
that a State's failure to provide standing 
for non-dischargers to seek judicial 
review of permits creates an uneven 
playing field that may result in: 

• A failure by a State permitting 
agency to adequately consider 
comments by citizens because it is not 
judicially accountable to them, while at 
the same time giving undue deference to 
those of a discharger who may bring an 
action in court; 

• A reduction in public participation 
in the permit process because such 
participation is perceived as fruitless; 
and 

• A government that is perceived by 
its citizens to be distant and 
unaccountable. 

Moreover, the lack of adequate public 
participation increases the likelihood 
that States may issue permits with 
limits and conditions that are 
inadequate to protect the environment 
because permit writers will not have the 
benefit of the valuable insights and 
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information provided by public 
participants. Finally, today's rule also 
effectuates EPA's strong policy interest 
in deferring to State administration of 
authorized NPDES programs. EPA 
firmly believes that States should 
implement the NPDES program in lieu 
of the federal government. However, 
EPA just as firmly believes that the 
opportunity for citizen participation is a 
vital component of a State NPDES 
program. In authorizing State programs 
to act in lieu of the federal government, 
EPA must ensure that the 
implementation of the State program 
will be both substantively adequate and 
procedurally fair. Because this rule will 
provide additional assurance of State 
program adequacy and fairness, it will 
allow EPA to exercise less oversight of 
State programs and allow more State 
autonomy in implementing NPDES 
programs. 

c. Legal Authority. EPA believes it has 
authority under the Clean Water Act to 
promulgate today's rule. Section lOl(e) 
of the CWA provides, in part: 

Public participation in the development, 
revision, and enforcement of any regulation, 
standard, effluent limitation, plan, or 
program established by the Administrator or 
any State under this chapter shall be 
provided for, encouraged, and assisted by the 
Administrator and the States. 

This language explicitly directs that 
both the Administrator and the States 
must provide for, encourage, and assist 
public participation in the development 
of any "regulation, standard, effluent 
limitation, plan, or program" 
established under the Act. Section 
101(e) also requires that EPA, "in 
cooperation with the States, shall 
develop and publish regulations 
specifying minimum guidelines for 
public participation in such processes." 

As EPA noted in the preamble to the 
March 17, 1995 proposed rule, Congress 
included the provisions relating to 
public participation in Section lOl(e) 
because itrecognized that "[a] high 
degree of informed public participation 
in the control process is essential to the 
accomplishment of the objectives we 
seek-a restored and protected natural 
environment." S. Rep. 414, 92d Cong., 
2d Sess. 12 (1972), reprinted in A 
Legislative History of the Water 
Pollution Control Act Amendments of 
1972, Cong. Research Service, Comm. 
Print No. 1, 93d Cong., 1st Sess. (1973) 
(hereinafter cited as 1972 Legis. Hist.) at 
1430 (emphasis added). 

The Senate Report observed further 
that the implementation of water 
pollution control measures would 
depend, "to a great extent, upon the 
pressures and persistence which an 
interested public can exert upon the 

governmental process. The 
Environmental Protection Agency and 
the State should actively seek, 
encourage and assist the involvement 
and participation of the public in the 
process of setting water quality 
requirements and in their subsequent 
implementation and enforcement." !d. 
See also Senate Report at 72, 1972 Legis. 
Hist. at 1490 ("The scrutiny of the 
public * * * is extremely important in 
insuring * * * a high level of 
performance by all levels of government 
and discharge sources."). 

Similarly, the House directed EPA 
and the States "to encourage and assist 
the public so that it may fully 
participate in the administrative 
process." H. Rep. 911, 92d Cong., 2d 
Sess. 79, 1972 Legis. Hist. at 766. The 
House also noted, "steps are necessary 
to restore the public's confidence and to 
open wide the opportunities for the 
public to participate in a meaningful 
way in the decisions of government;" 
therefore, public participation is 
"specifically required" and the 
Administrator is "directed to encourage 
this participation." Id. at 819. 
Congressman Dingell, a leading sponsor 
of the CW A. characterized Section 
101(e) as applying "across the board." 
1972 Legis. Hist. at I 08. See also id. at 
249. 

The Act reinforces the importance of 
the directive in§ 101 (e) by reiterating it 
repeatedly. See e.g.,§ 402(b)(3) (State 
permit programs must provide for 
public notice and an opportunity for 
hearing before a State issues an NPDES 
permit);§ 505(a) ("any citizen" is 
authorized to bring enforcement suits); 
§ 303(c) (1) (States are to hold public 
hearings in reviewing and revising State 
water quality standards); § 319 (a)(l) 
and (b)(l) (States are to notice and take 
public comment on non point source 
management programs); § 320(f) (public 
review and comment required on plans 
for protection of estuaries). 

Other provisions of the Act reinforce 
and confirm EPA's authority to 
promulgate today's rule. First, § 304(i) 
provides that EPA shall "promulgate 
guidelines establishing the minimum 
procedural and other elements of any 
State program" under§ 402. Today's 
rule specifies such a requirement. 
Second, §50 1 (a) confers general 
authority on the Administrator to 
prescribe such regulations as are 
necessary to carry out her functions 
under the CWA. EPA believes it must 
heed the command of § 101 (e) in 
carrying out the general authority 
provided by§§ 304(i) and 501 (a). 
Finally, § 402(b)-the provision that 
establishes the statutory standards 
applicable to the approval of State 

permitting programs by the 
Administrator-itself contains an 
explicit requirement for public 
participation in the development of 
State permits. Section 402(b)(3) 
provides that EPA may disapprove a 
State NPDES program if adequate 
authority does not exist "to insure that 
the public * * * receive notice of each 
application for a permit and to provide 
an opportunity for public hearing before 
a ruling on each such application" 
(emphasis added). Section 402(b)(3) 
must be interpreted in light of the 
command of§ 101 (e) that public 
participation be "provided for, 
encouraged, and assisted by the 
Administrator and the States." 
Especially in light of§ 101 (e). it is 
inconceivable that Congress intended 
the public hearing required by 
§ 402(b)(3)-and other forms of public 
participation in the State administrative 
process-to be a meaningless exercise. 

Thus, EPA believes it has authority to 
specify reasonable State court judicial 
review requirements for purposes of 
NPDES State program approval in order 
to ensure that the administrative process 
serves its intended purpose. Today's 
rule will help ensure a minimum level 
of public participation among State 
water pollution control programs and 
minimize the possibility for unfair and 
inconsistent treatment of similarly 
situated people potentially affected by 
State permit decisions. It will reduce 
pressures on States to compete against 
each other in a downward spiral 
towards less effective and overly 
restrictive judicial review provisions in 
State permit programs. At the same 
time, it will help to ensure that similar 
pollution sources in different States will 
be treated fairly and consistently. 

3. Regulatory Language 

The language of today's final rule 
differs from the language proposed on 
March 17, 1995. The proposed language 
would have required that "[a]ll States 
that administer or seek to administer a 
.program under this part must provide 
any interested person an opportunity for 
judicial review in State Court of the 
final approval or denial of permits by 
the State." The language of the proposal 
was based on§ 509(b)(l) ofthe Clean 
Water Act, which provides that "any 
interested person" may obtain judicial 
review in the United States Court of 
Appeals of the Administrator's action in 
issuing or denying any permit under 
§ 402 of the Clean Water Act. The intent 
of the proposal was to provide for 
meaningful public participation before 
the State permitting agency by ensuring 
that "any interested person" has the 
opportunity to judicially challenge final 
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action on State-issued permits to the 
same extent as if the permit were 
federally issued. 

As is noted elsewhere in this 
preamble, a number of commenters 
(including several States) argued that 
the Clean Water Act does not authorize 
EPA to specify any standing 
requirement applicable to State 402 
programs, or to impose the federal 
standing provisions contained in § 509 
upon the States. Other commenters 
argued that EPA could provide for 
meaningful public participation before 
the State permitting agency without 
going so far as to prescribe that "any 
interested person" must be afforded 
standing by the States. Some of these 
commenters (including several States) 
stated that the proposed language was 
too rigid because a State might provide 
for meaningful public participation in 
the administrative process before the 
State permitting agency even though it 
does not precisely meet the "any 
interested petson" test laid out in the 
proposal. 

After considering these and related 
comments on the proposal, EPA decided 
to adopt a more flexible, functional test 
that is tied directly to the mandate of 
§ 101 (e). Today's rule provides that 
States seeking to administer an 
authorized program under § 402 of the 
Clean Water Act must provide an 
opportunity for judicial review in State 
court of the final approval or denial of 
permits by the State that is sufficient to 
provide for, encourage, and assist public 
participation in the permitting process. 

A State will certainly meet this 
standard if it allows an opportunity for 
judicial review that is the same as that 
available to obtain judicial review in 
federal court of a federally-issued 
NPDES permit. As noted above and in 
the preamble to the proposed rule, 
§ 509(b)(l) governs the availability of 
judicial review of federally-issued 
NPDES permits. The term "interested 
person" in Section 509(b) is intended to 
embody the injury in fact rule of the 
Administrative Procedure Act, as set 
forth by the Supreme Court in Sierra 
Club v. Morton, 405 U.S. 727 (1972). 
Montgomery Environmental Coalition v. 
Castle, 646 F.2d 568, 576-78 (D.C. Cir. 
1980); accord Trustees for Alaska v. 
EPA. 749 F.2d 549, 554-55 (9th Cir. 
1984); see also Roosevelt Campobello 
Int'J Park Comm'n v. EPA, 711 F.2d 431, 
435 (1st Cir. 1983); S. Conference Rep. 
No. 1236, 92d Cong, 2d Sess. 146 (1972), 
1972 Legis. Hist. at 281, 329. 

The majority of decisions on standing 
under the Clean Water Act and other 
environmental statutes have held that 
plaintiffs must at least satisfy the 
requirements of Article III. See, e.g., 

NRDC v. Texaco Ref. & Mktg., Inc., 2 
F.3d 493, 505 (3d Cir. 1993); NRDCv. 
Watkins, 954 F.2d 974, 978 (4th Cir. 
1992). As interpreted by the United 
States Supreme Court, the standing 
requirement of Article ill contains three 
key elements: 

[A]t an irreducible minimum, Art. III 
requires the party who invokes the court's 
authority to "show that he personally has 
suffered some actual or threatened injury as 
a result of the putatively illegal conduct of 
the defendant,"* * * and that the injury 
"fairly can be traced to the challenged 
action" and "is likely to be redressed by a 
favorable decision * * *" 

Valley Forge Christian College v. 
Americans United for Separation of 
Church and State, Inc., 454 U.S. 464, 
472 (1982) (citations omitted). See also 
Lujan v. Defenders of Wildlife, 504 U.S. 
555, 560-61 (1992). 

With respect to the nature of the 
injury that an "interested person" must 
show to obtain standing, the Supreme 
Court held in Sierra Club v. Morton, 405 
U.S. at 734-35, that harm to an 
economic interest is not necessary to 
confer standing. Harm to an aesthetic, 
environmental, or recreational interest 
is sufficient, provided that the party 
seeking judicial review is among the 
injured. This holding was most recently 
reaffirmed by the Supreme Court in 
Llljan v. Defenders of Wildlife, 504 U.S. 
at 562-63 ("[o]f course, the desire to use 
or observe an animal species, even for 
purely aesthetic purposes, is undeniably 
a cognizable interest for purposes of 
standing."). 

On the other hand, today's rule also 
provides that a State does not "provide 
for, encourage, and assist" public 
participation in the permitting process if 
it narrowly restricts the class of persons 
who may challenge the approval or 
denial of permits (for example, if only 
the permittee can obtain judicial review, 
or if persons must demonstrate injury to 
a pecuniary interest in order to obtain 
judicial review, or if persons must have 
a property interest in close proximity to 
a discharge or surface waters in order to 
obtain judicial review.) As the 
regulation itself makes clear, these are 
only examples of such deficiencies in 
State programs. EPA believes that if 
State law does not allow broad standing 
to judicially challenge State-issued 
NPDES permits-including standing 
based on irijury to aesthetic, 
environmental, or recreational 
interests-the opportunity for judicial 
review will be insufficient to ensure that 
public participation before the State 
permitting agency will serve its 
intended purpose. See Virginia v. 
Browner, No. 95-1052, slip op. at 16-18 
(4th Cir. March 26, 1996). At a 

minimum, ordinary citizens should be 
in a position of substantial parity with 
permittees with respect to standing to 
bringjudicial challenges to State 
permitting decisions. 

EPA will examine the opportunities 
for judicial review of State-issued 402 
permits that are provided by State law, 
on a case-by-case basis, to determine 
whether or not the State adequately 
"provides for, encourages, and assists" 
public participation in the NPDES 
permitting process. EPA will look to the 
State Attorney General to provide a 
statement that the laws of the State meet 
the requirements of today's rule. 40 CFR 
123.23. 

Today's rule applies to final actions 
with respect to modification, revocation 
and reissuance, and termination of 
permits, as well as the initial approval 
or denial of permits. 

4, Exhaustion of Administrative 
Remedies 

Standing to judicially challenge 
permits should be distinguished from a 
requirement that potential litigants must 
exhaust administrative remedies in 
order to preserve their opportunity to 
bring judicial challenges. For example, 
federal regulations require that all 
persons must raise reasonably 
ascertainable issues during the public 
comment period on a draft 402 permit 
(40 CFR 124.13). Interested persons 
must request an evidentiary hearing on 
a permit decision they wish to challenge 
(40 CFR 124.74). Today's proposal does 
not affect the authority of States to 
adopt similar, reasonable requirements. 

5. Consideration of Alternatives 
In addition to the proposed approach 

(which would have required that State 
law provide any "interested person" an 
opportunity to challenge the approval or 
denial of 402 permits issued by States 
in State court), EPA also considered as 
an alternate approach, amending Part 
123 to require that State law must 
provide an opportunity for judicial 
review of a final State permit action to 
permit applicants and any person who 
participated in the public comment 
process. EPA solicited comments on 
that approach. One commenter 
endorsed this alternate approach as a 
way to ensure that access to courts is 
limited to those who participated in the 
administrative process. 

After considering that and related 
comments, EPA decided to adopt a more 
flexible, functional test that is tied 
directly to the mandate of§ 101 (e). This 
functional test and reasons for EPA's 
adoption of today's rule are described in 
more detail above at I.3. However, this 
rule does not affect States' ability to 
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adopt reasonable requirements that 
interested persons exhaust available 
administrative remedies, including 
participating in the submittal of public 
comments, to preserve their opportunity 
to challenge final permitting actions in 
State court. 

6. Time Period for Compliance 

Any approved State section 402 
permit program which requires revision 
to conform to this part shall be so 
revised within one year of the date of 
promulgation of this regulation, unless 
a State must amend or enact a statute in 
order to make the required revision, in 
which case such revision shall take 
place within 2 years. New States seeking 
EPA authorization to operate the NPDES 
program must comply with this 
regulation at the time authorization is 
requested. This is consistent with 
current requirements for State programs 
found at§ 123.62(e). In the March 17, 
1995 proposal, EPA requested comment 
on whether a shorter time frame should 
be imposed than what is provided at 
§ 123.62(e) to comply with this 
regulation. 

Commenters were divided on the 
issue of the time frame for 
implementation. One commenter 
expressed concern that the two-year 
time frame is too short and does not 
allow enough time for a legislature to 
amend its rules in a reasoned and 
thoughtful manner. Another noted that 
a State would require a full two years 
to enact legislative changes and 
additional time to engage in 
administrative" rulemaking, including 
providing public notice and conducting 
a hearing, to determine the level of 
participation that constitutes an 
"interested person" as proposed. Yet 
another commenter indicated that States 
would require a minimum of three years 
following promulgation to comply with 
the rule to have sufficient time to 
develop, adopt, implement, and receive 
EPA approval. 

Other commenters stated that the two
year time frame is too long and that 
compliance with the rule should be 
undertaken immediately or, if a State 
needs to amend its statute, within the 
first legislative session. Another 
commenter added that a 1-2 year 
compliance period is unnecessary since 
legislation needed to comply with the 
rule is simple, straightforward and 
easily accomplished. 

While EPA believes it has adequate 
authority under the CWA to impose a 
shorter time frame than that imposed 
under 40 CFR § 123.62(e), the Agency 
believes that the 1-2 year compliance 
period as required under its existing 
regulations is the most appropriate time 

frame for this rule because it provides 
States with adequate time to make 
necessary changes while taking into 
account the need for legislative action. 

II. Summary of Response to Comments 
A num]Jer of comments were received 

in response to the March 17, 1995 
proposal. EPA's full response to those 
comments is provided in the response to 
comments document included in the 
record for this rulemaking. However, 
EPA has summarized its response to 
some of the m<Uor comments below. 

1. EPA Authority to Require Standing 

A number of commenters asserted 
that the Clean Water Act does not 
provide EPA with authority to prescribe 
State court judicial review requirements 
for NPDES permits. For the reasons set 
forth above, and as further detailed in 
the response to comments document, 
EPA believes that it has authority under 
the Clean Water Act to promulgate 
today's rule. 

2. judicial Review is Distinct from 
Public Participation 

Commenters also contended that 
judicial review and public participation 
are not the same and treated differently 
in the CWA and applicable regulations. 
Thus, EPA may not impose judicial 
standing requirements to resolve public 
participation concerns. 

For reasons set forth above and as 
further detailed in the response to 
comments document, EPA believes 
broad standing to challenge permits in 
court to be essential to meaningful 
public participation in NPDES 
programs. See Virginia v. Browner, No. 
95-1052, slip op. at 17 (4th Cir. March 
26, 1996). 

3. Rule would Impermissibly Affect 
State Sovereignty 

Commenters stated that the proposed 
rule would require that a State waive its 
sovereign immunity in a manner 
dictated by EPA in order to obtain 
approval of its NPDES program. 
Commenters argued that this is 
impermissible unless Congress has 
made its intent to do so unmistakably 
clear in the language of the Clean Water 
Act (the "plain statement rule"). 
Gregoryv. Ashcroft, 501 U.S. 452, 460 
(1991); Willv. MichiganDep'tofState 
Police, 491 U.S. 58 (1989); Atascadero 
State Hospital v. Scanlon, 473 U.S. 234, 
242 (1985). They stated that the Clean 
Water Act does not contain such a 
"plain statement." 

Today's rule does not impermissibly 
impinge on a State's sovereign 
immunity, nor does the "plain 
statement rule" have any application 

here. This is because States voluntarily 
assume the NPDES program. Section 
402 of the CWA provides that States that 
wish to obtain authorization from EPA 
to implement the NPDES program 
requirements may apply to EPA and, 
where they meet the requirements of 
§ 402, be approved to operate a permit 
program in lieu of the federal program. 
States seek this authorization 
voluntarily, based on State interests; 
there is no mandate that they do so. 
However, in choosing to regulate in lieu 
of the federal government, a State must 
meet federal requirements set forth in 
the CWA and implementing regulations. 
These requirements will now include an 
explicit standing requirement. If a State 
finds any of these conditions for federal 
approval unacceptable, the State may 
decline the opportunity to implement 
the NPDES program and leave such 
implementation to the federal 
government. The Supreme Court has 
held that Congress may offer the States 
the choice of regulating an activity 
according to federal standards or having 
State law preempted by federal 
regulation (New Yorkv. U.S., 505 U.S. 
144, 167 (1992) (specifically referring to 
the Clean Water Act); Hodel v. Virginia 
Surface Mining & Reclamation Assn., 
Jnc., 452 U.S. 264, 288 (1981)). 

Similarly, the "plain statement rule" 
applied in such cases as Gregoryv. 
Ashcroft, 501 U.S. 452 (1991), does not 
apply where Congress has provided a 
choice for the States. As the Court stated 
in Gregory, the requirement that 
Congress clearly state its intent to 
preempt traditional State sovereign 
powers "is nothing more than an 
acknowledgment that the States retain 
substantial sovereign powers under our 
constitutional scheme, powers with 
which Congress does not readily 
interfere." Id. at 461. It is a rule of 
interpretation designed to avoid a 
potential constitutional problem. Here, 
however, as discussed above, there is no 
constitutional dilemma. 

Because today's rule will be imposed 
only on States that voluntarily seek 
authorization (or choose to retain 
authorization) for a permit program 
under § 402, it does not interfere with 
State powers. Thus, no "plain 
statement" of Congressional intent is 
necessary. In any case, this rule has a 
minimal effect upon State standing, 
because it applies only to 
administration of the federally 
authorized State NPDES program, but 
does not affect State standing 
requirements in any other respect. 
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4. Potential Conflicts with the Tenth 
Amendment 

Some commenters also argued that 
the proposal is suspect under the Tenth 
Amendment because it would expand 
the standing rights already afforded by 
State law, contrary to FERCv. 
Mississippi, 456 U.S. 742 (1982) 
(standing and appeal provisions of 
Public Utilities Regulatory Policies Act 
of 1978 upheld only because they did 
not expand standing rights afforded by 
State law). 

For reasons similar to those explained 
in paragraph 3 above, the Agency does 
not believe this rule is suspect under the 
Tenth Amendment. The CWA is a 
federal program that draws on 
Commerce Clause authority to require 
nationwide adherence to federal 
standards protecting water quality. 
Section 402 of the CWA provides that 
States that wish to obtain authorization 
from EPA to implement the NPDES 
program requirements may apply to 
EPA and, where they meet the 
requirements of§ 402, be approved to 
operate a permit program in lieu of the 
federal program. Similarly, to retain 
authorization, States must continue to 
meet federal requirements, including 
the new one promulgated today. States 
seek this authorization voluntarily. As 
noted above, the Supreme Court has 
held that Congress may offer the States 
the choice of regulating an activity 
according to federal standards or having 
State law preempted by federal 
regulation. New York, Hodel. Because 
States voluntarily choose to assume 
responsibility for the § 402 program, this 
rule does not require that States expand 
their standing rights. 

The commenter's reliance on PERC v. 
Mississippi is misplaced. In fact, PERC 
supports the legality of today's rule. As 
in New York and Hodel, the PERC Court 
upheld federal conditions on State 
implementation of a federal program, 
including procedural requirements, on 
the grounds that the federal law in 
question, like the Clean Water Act, 
allowed States the choice to regulate 
according to federal requirements or 
leave implementation to the federal 
government. Recently, the U.S. Court of 
Appeals for the Fourth Circuit upheld a 
standing rule under the Clean Air Act 
(CAA) against similar Tenth 
Amendment challenges by the 
Commonwealth of Virginia. The Court 
found that the CAA did not compel 
States to modify their standing rules but 
merely induced them to do so through 
financial sanctions and imposition of 
federal requirements; this was found to 
not violate the Tenth Amendment. 

Virginia v. Browner, No. 95-1052, slip 
op. (4th Cir. March 26, 1996). 

5. The Potential for Waste and Abuse of 
judicial Resources 

One commenter stated that Congress 
has expressed concern about the 
potential for waste and abuse involving 
State judicial resources (e.g., being 
subject to harassing lawsuits) that could 
result from the proposed rule. {1972 
Legis. Hist. at 467.) 

Today's rule does not encourage 
harassing lawsuits. Instead, it effectively 
balances the CWA's strong policy 
favoring public participation in the 
development of water pollution controls 
{see CWA § lOl(e)) with the policy to 
recognize, preserve, and protect the 
primary rights and responsibilities of 
the States to prevent, reduce, and 
eliminate pollution (see CWA § 101 (b)). 
The rule ensures that citizens will be 
able to influence State permitting 
decisions through public participation 
as Congress intended. In addition, States 
may impose reasonable requirements 
that prospective plaintiffs exhaust 
administrative remedies in order to 
preserve their opportunity to challenge 
State-issued permits in State court. 

In addressing comments on the 
proposed rule, EPA surveyed a number 
of States that provide citizen standing to 
challenge permits in State court 
(Connecticut, New Jersey, Maryland, 
Georgia, Michigan, Iowa, Colorado, 
California, and Washington) concerning 
the frequency of judicial permit appeals 
as compared to the total number of 
permits issued by the States in the last 
five calender years. EPA found the 
frequency of such judicial appeals to be 
very low particularly when compared to 
the total number of permits issued by 
those States. Four States (Iowa, 
Maryland, Michigan, and Connecticut) 
reported that they each had one permit 
judicially appealed within the last five 
years. The number of permits issued by 
each of those States during that time 
ranged from 116 (for Connecticut) to 
1175 (for Iowa). Other States reported 
similar rates of State permit judicial 
appeals. EPA has also found very low 
rates of judicial permit appeals for 
NPDES permits that it issues in States 
that have not been authorized to issue 
NPDES permits. Finally, a number of 
commenters supported EPA's statement 
in the proposed rule that the Agency did 
not expect that any significant portion 
of permits would be challenged in State 
courts. See 60 FRat 14591. This 
information confirms EPA's belief that 
this rule will not impose a discernable 
burden on State judicial resources. 

6. Suggested Revisions 

Several commenters noted that the 
rule must clearly reflect the proper 
limits of standing to sue. In response to 
this and other related comments, EPA 
has decided not to specify, as proposed, 
that "any interested person" must be 
provided an opportunity for judicial 
review of State-issued permits in State 
court. Instead, the Agency has adopted 
a more flexible, functional final rule that 
is tied directly to the statutory language 
of§ 101 (e). 

The final rule provides that States that 
administer or seek to administer an 
authorized NPDES program must 
provide an opportunity for judicial 
review in State court of State permitting 
decisions that is sufficient to provide 
for, encourage, and assist public 
participation in the permitting process. 
A State will meet this standard if State 
law allows an opportunity for judicial 
review that is the same as that available 
to obtain judicial review in federal court 
of federally-issued permits. States may 
demonstrate to EPA that even if their 
standing rules are not the same as these 
federal standing provisions, they are 
nevertheless broad enough to provide 
for. encourage, and assist public 
participation in the administrative 
process before the State permitting 
agency. A State will not meet this 
standard if it narrowly restricts the class 
of persons who may challenge the 
approval or denial of permits (for 
example, if only the permittee is able to 
obtain judicial review, or if a person 
must have a property interest in close 
proximity to a discharge or surface 
waters in order to obtain judicial 
review, or if the State requires that 
persons demonstrate injury to a 
pecuniary interest in order to obtain 
judicial review). ("A plaintiff need not 
show 'pecuniary harm' to have Article 
III standing; injury to health or to 
aesthetic, environmental, or recreational 
interests will suffice." Virginia v. 
Browner, No. 95-1052, slip op. at 17 
(4th Cir. March 26, 1996), citing United 
States v. Students Challenging 
Regulatory Agency Procedures (SCRAP), 
412 U.S. 669, 686-87 (1973); Sierra Club 
v. Morton, 405 U.S. 727, 734 (1972).) 

EPA believes this approach will 
ensure the meaningfulness of public 
participation in the State permitting 
process, without prescribing a specific 
level of standing that all States must 
afford. Therefore, it should affect even 
fewer States than the proposal. 

7. Time Frame for Compliance 

This 'issue is addressed above. 
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8. Indian Tribes 

EPA did not propose to subject Indian 
permitting programs under § 402 to the 
requirements of today's rule. However, 
EPA did solicit comment on this issue. 
Commenters raised several concerns 
with regard to the treatment of Indian 
Tribes under the proposal. A few 
commenters requested that the 
exemption for Tribes be removed from 
the rule and stated that to exclude 
Tribes would be "outside the realm" of 
the CWA. These commenters stated that 
Tribes should be treated as States under 
CWA § 518(e) and should not be 
exempted from the rule. Others 
suggested that one alternative for 
addressing Tribal NPDES permits is to 
use EPA's objection authority contained 
in CWA § 402(d). One commenter added 
that the rule is unnecessary with respect 
to Tribes because Tribes have already 
provided for public participation, 
including authorizing judicial review of 
Tribal administrative actions. The 
Agency is not subjecting Tribal 
permitting programs under § 402 to the 
requirements of this rule for the time 
being, as discussed in the proposal and 
in more detail in the response to 
comments document. The Agency will 
make a final determination at a later 
time whether to extend the 
requirements of today's rule to Indian 
Tribes. 

With regard to the suggestion that 
EPA use its objection authority to 
oversee Tribal permit decisions, EPA 
does not agree that it should use its 
authority to review permits prior to 
issuance as a substitute for public 
participation in the permitting process. 
With respect to the necessity of this rule 
for Tribes, EPA appreciates that some 
Indian Tribes already provide for the 
participation of interested or aggrieved 
parties in permitting matters. While 
EPA does not as a general matter feel 
that Tribal procedures should be less 
rigorous with respect to public 
participation than State procedures, this 
rule does raise special issues regarding 
Federal Indian policy and law which 
EPA is still assessing. EPA may propose 
regulatory action in the future with 
respect to judicial review of Tribally
issued NPDES permits. This rule, 
however, would not preclude a Tribe 
from voluntarily including a judicial 
review process as part of its program 
application. 

9. Virginia-Specific Issues 

Some commentators raised the issue 
that this rule singles out the 
Commonwealth of Virginia, and that 
EPA is proposing this rule to avoid the 
process of deciding on a petition to 

withdraw Virginia's NPDES 
authorization. Based on general 
information, EPA believes that there 
may be a small number of States in 
addition to Virginia that have restrictive 
standing laws pertaining to State 
judicial review of State-issued NPDES 
permits. In addition, several other States 
have indicated in comments to the rule 
that they may have to revise their 
current program regulations in response 
to the proposal. Although today's rule 
provides more flexibility for State 
programs with respect to standing 
requirements than the proposal, EPA 
believes that a small number of States in 
addition to Virginia might need to revise 
their programs to comply with the final 
rule. 

EPA has chosen to proceed with this 
rulemaking because the Agency believes 
that adequate public participation in 
authorized State NPDES permitting 
programs is fundamental to the effective 
implementation of the CWA, and that 
limitations or potential limitations upon 
such participation are best addressed 
through a regulation that will help 
ensure an appropriate opportunity for 
public participation in all authorized 
States. With respect to the Virginia 
withdrawal petition, it is EPA's view 
that the appropriate mechanism for 
addressing the citizen standing issues 
raised in that petition is to clarify the 
fundamental elements of effective 
public participation programs in a 
rulemaking. Other· issues raised in the 
petition concerning the Virginia NPDES 
program will be resolved in a separate 
proceeding. 

One commenter stated that Virginia 
citizens are given full and serious 
consideration when administrative 
decisions are made on permit 
conditions. This commenter added that 
judicial standing is granted to those who 
can demonstrate injury. Another stated 
that Virginia law does not imply a 
restriction on third-party private 
property rights; rather, third parties 
have a right to bring a claim before State 
court if their property is damaged or 
they are otherwise harmed by a 
permitted activity. 

As discussed in more detail above, 
EPA has reason to believe that Virginia 
does not provide for an effective public 
participation program because it 
restricts standing to judicially contest 
final State-issued permits to the 
discharger,2 Numerous commenters 
supported this concern, which they 
asserted results in a situation where 
citizen comments do not need to be 
taken seriously or can be ignored since 
citizens have no ability to challenge 

2 See footnote L 

permits in court. In any case, today's 
rule is not about a single State or State 
program; rather, the rule is intended to 
ensure that all authorized NPDES 
programs provide the judicial standing 
necessary to ensure effective public 
participation in the permitting program. 
Moreover, today's rule does not require 
that a State meet a single standing 
formula; rather, a State must 
demonstrate that its access to courts is 
sufficiently broad to ensure adequate 
public participation in the permitting 
process. 

10. Impact of the Rule 

Some commenters also questioned the 
impact of today's rule. One commenter 
stated that EPA must conduct a 
regulatory impact analysis (RIA) and 
request Office of Management and 
Budget review in accordance with E.O. 
12866 or withdraw the rule. This 
commenter noted that the rule meets the 
definition of "significant regulation" 
and therefore must be assessed in an 
RIA Another commenter stated that the 
rule affects small entities and EPA must 
prepare a Regulatory Flexibility 
Analysis. One commenter stated that 
further analysis is necessary to assess 
the potential impact of the rule. 

EPA does not believe that the rule 
meets the definition of a significant 
regulatory action, as defined in E.O. 
12866. The rule potentially impacts 
only very few States and is consistent 
with and effectuates the public 
participation provisions of the CW A 
OMB has determined that this rule is 
not a "significant regulatory action" 
under the terms ofE.O. 12866 and is 
therefore not subject to its review. With 
regard to the need for a Regulatory 
Flexibility Analysis, EPA notes that the 
rule applies to States with authorization 
to administer the NPDES permit 
program, and States are not considered 
small entities under the Regulatory 
Flexibility Act. Nor does the Agency 
believe that the rule will have a 
significant impact on small businesses 
due to the potential for such businesses 
to incur increased litigation costs. As 
described in more detail in responses to 
individual comments in the record for 
this rulemaking, EPA's experience with 
States that already provide broad 
standing to challenge permits indicates 
that ensuring appropriate criteria for 
standing in the few States that now 
unduly limit it will not result in a 
significant portion of permits being 
challenged in State court. Thus, a 
Regulatory Flexibility Analysis is not 
necessary. 

Nothing in this rule or preamble 
should be construed as addressing the 
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standing of citizen plaintiffs under 
§§ 309 or 505 of the Clean Water Act. 

II. Support for the Rule 

Numerous commenters supported 
some or all of the rule. Many of them 
agreed with the Agency's proposal to 
include language stating that "any 
interested person" should be able to 
appeal pollutant discharge permits in 
State court. These commenters viewed 
the rule as necessary to ensure 
meaningful public participation, in the 
permitting process. As described above, 
EPA has chosen to not require that 
States explicitly adopt an "interested 
person" standard, but instead has 
decided to provide flexibility in this 
area consistent with the need for 
effective public participation. 

Commenters stated that the rule is 
necessary to ensure meaningful public 
participation and expressed concern 
that if standing is not broadened in 
those States that unduly restrict it, 
citizen comments will not be taken 
seriously or may be ignored since 
citizens have no ability to challenge 
permits in court. Other commenters 
stated that the rule is necessary for 
citizens to challenge permit terms that 
directly impact their property rights and 
valuable State resources. Other 
commenters stated that the lack of 
meaningful public participation has a 
direct adverse impact on business. 
Other commenters stated that the rule 
would bring consistency, accountability, 
and credibility to the permitting process 
and significantly improve the quality of 
the final permits. EPA has addressed 
these comments in more detail in the 
response to comments document but 
notes that promulgation of this rule 
should address many of the concerns 
raised by these commenters. 

III. Administrative Requirements 

1. Compliance with Executive Order 
12866 

Under Executive Order 12866 (58 FR 
51735, October 4, 1993). the Agency 
must determine whether the regulatory 
action is "significant," and therefore 
subject to review by the Office of 
Management and Budget (OMB) and the 
requirements of the Executive Order. 
The Order defines "significant 
regulatory action" as one that is likely 
to lead to a rule that may: 

(1) have an annual effect on the 
economy of $100 million or more, or 
adversely and materially affect a sector 
of the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local. 
or Tribal governments or communities; 

(2) create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) raise novel legal or policy issues 
arising out of legal mandates, the 
President's priorities, or the principles 
set forth in the Executive Order. 

EPA believes that only a very few 
authorized States may be impacted by 
this rule. This rule is consistent with 
and effectuates the public participation 
provisions of the CW A. It has been 
determined that this rule is not a 
"significant regulatory action" under 
the terms of Executive Order 12866 and 
is therefore not subject to OMB review. 
As a result, the Agency is not 
conducting a Regulatory Impact 
Analysis. 

2. Unfunded Mandates Reform Act and 
Compliance With Executive Order 
12875 

Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), P.L. 104-
4, establishes requirements for Federal 
agencies to assess the effects of their 
regulatory actions on State, local, and 
Tribal governments and the private 
sector. Under section 202 of UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for the proposed and final 
rules with "federal mandates" that may 
result in expenditures to State, local, 
and Tribal governments, in the 
aggregate, or to the private sector, of 
$100 million or more in any one year. 
Before promulgating an EPA rule for 
which a written statement is needed, 
§ 205 of UMRA generally requires EPA 
to identify and consider a reasonable 
number of regulatory alternatives and 
adopt the least costly, most cost
effective or least burdensome alternative 
that achieves the objectives of the rule. 

In addition, under § 203 of UMRA, 
before EPA establishes any regulatory 
requirements that may significantly or 
uniquely affect small governments, 
including Tribal governments, it must 
develop a small government agency 
plan. The plan must provide for 
notifying potentially affected small 
governments, enabling timely input in 
the development of EPA regulatory 
proposals with significant Federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

The specific provisions of §§ 202 and 
205 of UMRA do not apply because this 
rule does not contain any Federal 
mandates. As discussed above, the rule 

does not impose any enforceable duty 
on any State, local, or Tribal 
government or the private sector. 
Moreover, any duties arising from this 
rule are the result of participation in a 
voluntary Federal program. States are 
free to leave NPDES regulation to the 
federal government if they find the 
requirements in today's rule 
unacceptable. In any event, no mandates 
in this rule would result in the 
expenditure of $1 00 million or more in 
any one year by governmental or private 
entities. With respect to § 203 of UMRA, 
this rule will impact State governments 
only; there will be no significant impact 
or unique effect on small governments. 

EPA did consult with States and 
Tribes during the proposal and the 
public comment period. The Agency 
contacted each State individually, 
seeking its views on the proposal. With 
regard to Indian Tribes, EPA also 
worked with representatives of Tribes as 
well as through the Agency's American 
Indian Environmental Office to assure a 
full opportunity for review and 
comment on the proposal and to ensure 
an understanding of Tribal concerns or 
issues raised by this rulemaking. 

3. Paperwork Reduction Act 

This rule does not contain 
information requirements subject to 
OMB review under the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq. 

4. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
(RFA), 5 U.S.C. 601 etseq., EPA must 
prepare a Regulatory Flexibility 
Analysis for regulations having a 
significant impact on a substantial 
number of small entities. 

This rule applies only to States with 
authorization to administer the NPDES 
permit program. States are not 
considered small entities under the 
RFA. Therefore, pursuant to Section 
605(b) of the Regulatory Flexibility Act, 
5 U.S.C. 605(b), I certify that this final 
rule will not have a significant 
economic impact on a substantial 
number of small entities. 

List of Subjects in 40 CFR Part 123 

Environmental protection, 
Administrative practice and procedure, 
Water pollution control. 

Dated: May I. 1996. 
Carol M. Browner, 
Administrator. 

For the reasons set forth in this 
preamble, part 123, Chapter I of Title 40 
of the Code of Federal Regulations is to 
be amended as follows: 
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PART 123-[AMENDED] 

1. The authority citation for part 123 
continues to read as follows: 

Authority: Clean Water Act, 33 U.S.C. 1251 
e,t seq. 

2. Section 123.30 is added to read as 
follows: 

§ 123.30 Judicial review of approval or 
denial of permits. 

All States that administer or seek to 
administer a program under this part 
shall provide an opportunity for judicial 

review in State Court of the final 
approval or denial of permits by the 
State that is sufficient to provide for, 
encourage, and assist public 
participation in the permitting process. 
A State will meet this standard if State 
law allows an opportunity for judicial 
review that is the same as that available 
to obtain judicial review in federal court 
of a federally-issued NPDES permit (see 
§ 509 of the Clean Water Act). A State 
will not meet this standard if it 
narrowly restricts the class of persons 

who may challenge the approval or 
denial of permits (for example, if only 
the permittee can obtain judicial review, 
if persons must demonstrate injury to a 
pecuniary interest in order to obtain 
judicial review, or·ifpersons must have 
a property interest in close proximity to 
a discharge or surface waters in order to 
obtain judicial review.) This 
requirement does not apply to Indian 
Tribes. 

[FR Doc. 96-11328 Filed 5-7-96; 8:45am] 

BILLING CODE 6560-50-P 





Citizen Right to Appeal NPDES Permits- What Is Required of State 
Programs? 

Question: Does North Carolina's Requirement that only persons who suffer substantial 
prejudice or a loss of property may appeal NPDES permits meet CWA requirements for 
public participation and citizen permit appeal rights? 

Short Answer. No, the substantial prejudice requirement has been interpreted in North 
Carolina in such a restrictive fashion that fundamental permit appeal rights afforded by 
the CW A are being denied. It is not even a close question and is also such a serious 
shortcoming that program withdrawal proceedings should be initiated if the issue is not 
rectified. 

Background. 

N.C. Gen. Stat. §150B-23(a) authorizes aggrieved persons to appeal certain actions of 
North Carolina administrative agencies, such as the issuance ofNPDES permits by North 
Carolina's Department of Environment and Natural Resources (DENR), by filing a 
Petition to initate a "contested case." The Petition is required to state facts tending to 
show that the administrative action complained of has "deprived the petitioner of 
property, has ordered the petitioner to pay a fine or civil penalty, or has otherwise 
substantially prejudiced the petitioner's rights ... " A recent ALJ decision in North 
Carolina, affirmed by the Special Air Permit Appeals Committee ofNorth Carolina's 
Environmental Management Commission, held that environmental groups who appealed 
a Clean Air Act permit, failed to meet the "substantial prejudice" standard and dismissed 
the appeal. In finding an absence of substantial prejudice, the ALJ and Permit Appeals 
Committee followed permittee and state legal arguments that the petitioners would have 
to demonstrate, through expert testimony, specific health impacts to group members that 
would result from the illegal pollution alleged. Under this reasoning, harm to the 
aesthetic, recreational and environmental interests of local citizens are insufficient to 
support a permit appeal. 

For NPDES purposes, regulations governing state NPDES programs provide that state 
programs must confer citizen permit appeal rights. The scope of those rights is described 
in the regulation, at 40 CFR § 123.30, which reads as follows: 

§ 123.30 Judicial review of approval or denial of permits. 

All States that administer or seek to administer a program under this part shall 
provide an opportunity for judicial review in State Court of the final approval or 
denial of permits by the State that is sufficient to provide for, encourage, and 
assist public participation in the permitting process. A State will meet this 
standard if State law allows an opportunity for judicial review that is the same as 
that available to obtain judicial review in federal court of a federally-issued 
NPDES permit (see§ 509 of the Clean Water Act). A State will not meet this 
standard if it narrowly restricts the class ofpersons who may challenge the 





approval or denial of permits (for example, if only the permittee can obtain 
judicial review, if persons must demonstrate injury to a pecuniary interest in order 
to obtain judicial review, or if persons must have a property interest in close 
proximity to a discharge or surface waters in order to obtain judicial review.) This 
requirement does not apply to Indian Tribes. 

Note that Section 509 CWA appeal rights (referenced within this regulation) are extended 
to "any interested person." 

The "any interested person" standard of Section 509 has been interpreted to be 
coextensive with the Administrative Procedure Act's "injury in fact" standard. CWA 
cases on standing have held that plaintiffs must at least satisfy Article III standing 
requirements, which require some "actual or threatened injury" that can be "fairly traced 
to the challenged action" and "is likely to be redressed by a favorable decision." 

For Article III standing, the Supreme Court has made clear that the injury need not be 
economic; harm to aesthetic, recreational or environmental interests can suffice. See 
Sierra Club v. Morton, 405 U.S. 727,734-35 (1972); Lujan v. Defenders of Wildlife, 504 
U.S. 555, 562-63(1992). 

In EPA's rulemaking, the proposed rule followed the language of Section 509 ofthe 
CW A and required that "any interested person" be afforded the right to challenge a 
permit judicially. The proposed rule would have made state permit appeal rights 
equivalent to the rights available when EPA issues permits. In response to comments, 
EPA removed the "any interested person" language from the final rule to confer more 
flexibility on states --- the scope of state citizen appeal rights need not be identical to the 
rights when EPA is the permitting authority. Still, EPA provided in the rule that state 
appeal rights that are coextensive with Section 509 would be deemed to meet this 
standard, essentially creating a safe harbor if states followed Section 509. EPA further 
provided in the rule that narrowly restricting appeal rights would not meet the standard, 
and listed examples of impermissible restrictions. 

The impermissible restrictions specified in 40 CFR § 123.30 include "if only the permittee 
can obtain judicial review, if persons must demonstrate injury to a pecuniary interest in 
order to obtain judicial review, or if persons must have a property interest in close 
proximity to a discharge or surface waters in order to obtain judicial review, then the 
standard is not met." Arguably, the NC decision does not run afoul of these specific 
prohibitions because it seems to set up another possible ground for standing by allowing 
standing for specific health impacts or injuries, in addition to pecuniary or property 
injuries. However, EPA's rulemaking preamble makes clear that this would also be an 
impermissible restriction. "EPA believes that if State law does not allow broad standing 
to judicially challenge State-issued NPDES permits --- including standing based on 
injury to aesthetic, environmental, or recreational interests--- the opportunity for 
judicial review will be insufficient to ensure that public participation before the State 
permitting agency will serve its intended purpose." 61 Federal Register at 20775. The 
North Carolina interpretation does not recognize aesthetic, recreational or environmental 
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interests as sufficient; it requires an injury to a property or pecuniary interest or a health 
impact (and the health impact must apparently be proven with expert testimony regarding 
specific health impacts). This does not meet CW A requirements. 

The preamble also discusses the importance of citizen appeal rights. Narrowly 
circumscribing citizen appeal rights seriously compromises the ability of citizens to 
influence permit decisions, potentially making citizen participation through pre-permit 
public comment and hearings a paper exercise without any agency accountability. It also 
would motivate agencies to focus only on comments from interested parties who can sue 
(such as the permittee). EPA in its preamble, and the courts, have recognized that broad 
availability of judicial review is an essential part of the CW A and CAA public 
participation programs intended by Congress. See 61 Federal Register at 20773-74; 
Virginia v. Browner, 80 F.3d 869 (4th Cir. 1996)(involving CAA Title V Program); 
Natural Resources Defense Council v. EPA, 596 F.2d 720, reh'g denied, 596 F.2d 725 
(7th Cir. 1979)(invalidating EPA approval of a State NPDES program in the absence of 
guidelines for citizen participation in State enforcement actions). 

In Virginia v. Browner, the 4th Circuit (controlling in North Carolina) upheld EPA's 
disapproval of Virginia's Title V Permit program on the ground that Virginia did not 
afford citizens adequate permit appeal rights. The court rejected a Virginia "pecuniary 
and substantial interest" standard similar to North Carolina's, and agreed with EPA that, 
under the applicable CAA statutory language, any person who participated in the public 
comment process and possessed Article III standing must be allowed to bring a judicial 
appeal. 

This is not a close issue. If the recent decision by Office of Administrative Hearings and 
North Carolina Environmental Management Commission were extended to the CWA 
context, North Carolina's NPDES program would NOT be in compliance with federal 
CW A requirements, and its program would be potentially subject to formal withdrawal 
proceedings and program withdrawal. 
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Pearce, Jennifer 

From: 
Sent: 
To: 

Doster, Brian 
Tuesday, June 17, 2014 9:40AM 
Sawyer, Bonnie 

REDACTED 

Subject: RE: NC SIP and Judicial Review of PSD permit decisions 

Yes, that will work. 

From: Sawyer, Bonnie 
Sent: Tuesday, June 17, 2014 9:35AM 
To: Doster, Brian 
Subject: RE: NC SIP and Judic;ial Review of PSD permit decisions 

Can I call you at 2 pm? 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Doster, Brian 
Sent: Tuesday, June 17, 2014 9:19AM 
To: Sawyer, Bonnie 
Subject: RE: NC SIP and Judicial Review of PSD permit decisions 

I would like to hear more about this issue. I'm available after noon today. Feel free to give me a call or sent 

me an invite for a specific time you'd like to talk. 

From: Sawyer, Bonnie 
Sent: Tuesday, June 17, 2014 8:20AM 
To: Doster, Brian 
Subject: RE: NC SIP and Judicial Review of PSD permit decisions 

Thanks Brian. I take a look at the attachments but 1 may still need to discuss the N.C. situation with you this week if you 

3re available. 

3onnie Sawyer 
\ssociate Regional Counsel 
:PA, Region 4 
il Forsyth St., SW, Atlanta, Georgia 30303 
l04-562-9539 
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CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Doster, Brian 
Sent: Monday, June 16, 2014 1:29PM 
To: Sawyer, Bonnie 

Subject: NC SIP and Judicial Review of PSD permit decisions 

REDACTED 

From: Schoellkopf, Lynde 
Sent: Monday, May OS, 2014 2:41 PM 
To: Doster, Brian 
Cc: Thomas, Carrie 
Subject: RE: Texas PSD GHG SIP approval- judicial review issue 

Hi Brian, 
Yes, I am the lead- but Carrie Thomas, our Texas expert on public participation, is handling this specific judicial review 
issue. I just spoke to her and she will coordinate with you. Call if any questions! 214-665-7359. 

From: Doster, Brian 
Sent: Monday, May OS, 2014 1:34PM 
To: Schoellkopf, Lynde 
Subject: Texas PSD GHG SIP approval- judicial review issue 

Information Redacted pursuant t? 
5 U.S.C. Section 552 (b)(S), ExemptiOn 5, 
Privileged Inter/Intra Agency Documen~ 1 / (J .Prtv ( kfj €_;, 

,4~~ l)Vo/K.~n~~ 
SpecificPrivileze; D"iftJ,ttrA--~ p10 c:5S pn;l\lvkJ'~ 





REDAC'TED 
Information Redacted pursuant t? 

5 U.S.C. Section 552 (b)(5), Exemption 5, 
Privileged Inter/Intra Agency Doc~~ rf'fd~ :pf7/l)~ (~ e_, 

SpecificPrivilege:Mf:'E'--.s>4-tvt:.> J:CSS1' .f>n lfl (~ e_ 

Aavocates Fight Texas GHG Authority, Fearing Limits On Permit Reviews 
Posted: May 2:, 2014 

Environmentalists are fighting Texas' planned takeover of greenhouse gas (GHG) permitting in the state from EPA, urging the agency 
to hold off on its proposal to transfer the permit authority until the state addresses advocates' concerns about potential limits on 
administrative and judicial review of GHG permits that Texas will process. 

Environmentalists are closely tracking GHG permits that EPA issues or approves, fearing that they might set precedents on the levels 
of GHG controls to require for different types of facilities. While EPA continues to issue GHG permits for the Lone Star State, they are 
federal actions that can be challenged in front of the agency's Environmental Appeals Board (EAB), staying the permit while the appeal 
is pending. If advocates lose an EAB case, they can then challenge an EPA-issued permit in federal appeals court. 

However, if states win delegated GHG permitting authority from the agency then the process for environmentalists to challenge such 
permits becomes less certain. Environmentalists have long claimed that Texas aims to circumvent notice and appeal processes for 
conventional air permits, and fear the same will happen with GHG permits. 

EPA imposed a federal implementation plan (FJP) on Texas and took over GHG permitting in the state after Texas officials refused to 
implement the agency's climate permit program. After a lengthy legal battle, the U.S. Court of Appeals for the District of Columbia 
Circuit upheld the FIP and rejected Texas' challenge to it. 

Subsequently, the state took steps to implement the program by revising its state implementation plan (SIP) to incorporate GHG limits 
into its Clean Air Act prevention of significant deterioration (PSD) permit program. EPA has proposed to approve the PSD SIP, and also 
to rescind the FIP as part of that rulemaking. 

EPA in an April 16 statement touted its efforts to cooperate with Texas on pending GHG permits, citing issuance of a final GHG permit 
for a petrochemical plant as a the first instance of a permit drafted by the Texas Commission on Environmental Quality (TCEQ) and 
issued by EPA as part of an effort to help "improve permitting efficiency and productivity for applicants in the state of Texas" ahead of 
the pending authority transfer. 

However, environmentalists claim that the transfer to Texas of GHG authority is complicated by a 2013 state law barring permit critics 
from seeking administrative review-- known as a contested case hearing-- for pending GHG permits under Texas rules. The 
exemption from the hearing process for GHG permits was included in HB 788, a state law authorizing Texas' regulation of GHGs, which 
does not block such hearings for other pollutant permits. 

Sierra Club in March 20 comments on the permit power transfer cites alleged confusion from the exemption as one of several reasons 
for EPA to reject Texas's SIP revisions and seek modifications. 

Contested Cases 

Specifically, Sierra Club argues that elimination of the the opportunity for the contested case hearing effectively entrusts final GHG 
permit decisions to either the executive director of the Texas Commission on Environmental Quality or the Commission itself under 
state rules -- without clarity on when further administrative appeal is possible or when administrative appeal opportunities are 
exhausted. That in turn makes it unclear when permit critics can go to court. including under the scenario when the commission itself 
3Cts on a permit -- because state regulations appear to still require rehearing procedures akin to the contested case process the law 
~liminates. 

'[A] necessary stepping stone to juridical review would appear to be part of the 'requirements related to a contested case hearing]' that 
he Texas legislature expressly forbade," Sierra Club says. 
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EPA "must condition SIP approval on TCEQ fully explaining on the record the path required to exhaust administrative remedies for 
GHG PSD permitting," the group says. 

Another concern Sierra Club raises is that elimination of the hearing process could complicate activists' standing to challenge GHG 
facility permits in Texas court because Texas courts and TCEQ have required public participation in a contested case hearing as a 
route to demonstrating that permit critics are "affected persons" under state law. 

Accordingly, EPA should require Texas to clarify the path for seeking judicial review, and EPA should also force Texas to amend its 
regulations to clarify that persons "who participate in or comment on" the permitting process will have standing to seek review of final 
permit decisions in court, the group says. 

Sierra Club also says Texas also should be required to explain the path to judicial review for permits that address both GHG and non 
GHG emissions limits, given that facilities in Texas can file consolidated applications for GHG and non GHG permits, Sierra Club says. 

Other environmental groups weighing in on the Texas permit authority include Air Alliance Houston, which argues Texas has not been 
following top down federal requirements for implementing best available control technology requirements for facilities and should be 
required to do so. Sierra Club does not reference the issue. 

Permitting Transfer 

One industry source says the Sierra Club comments appear to reflect environmentalists "waking up" to the fact that the transfer of GHG 
permit authority to Texas from EPA will preclude challenges to the permits in front of EAB. Such challenges up to this point enabled 
environmentalists to get an automatic stay of EPA drafted GHG permits as part of the EAB appeals process. 

Another industry source says the unusual contested case hearing process under Texas state law-- now barred for the purpose of 
challenging GHG permits -- conferred a somewhat similar benefit to environmentalists in that it could delay issuance of permits by 
Texas for a year or more, industry sources say. 

The industry source downplays the threat of environmentalists' arguments to the Texas GHG SIP approval arguing that Texas's 
regulations specifying when administrative appeals are exhausted are clearer than the group claims. 

"There is nothing mystical about it," the source argues, citing provisions the source claims allow environmentalists to go to court as 
soon as a few weeks after state action on a permit. 

The source also contends Sierra Club's demands on standing are unreasonable, and that the threshold for demonstrating standing 
cannot depend simply on filing a comment on a permit. "You either have standing for you don't," the source says.-- Doug Obey ( 
dobey@iwpnews.com This e-mail address is being protected from spambots. You need JavaScript enabled to view it ) 
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Pearce, Jennifer REDACTED 
From: Howard, Harris 
Sent: 
To: 

Tuesday, June 17, 20141:59 PM 
Sawyer, Bonnie 

Subject: RE: Update regarding NC PSD permitting -substantial prejudice 

Information Redacted pursuant t? 
5 u.s.C. Section 552 (b)(S), ExemptiOn 5, 
Privileged Inter/Intra Agency~~~ .Ptw t h ~ 

SpecificPrivilege~ ~~e .Pr<l~ {>f'VIlt /~ ~ 

From: Sawyer, Bonnie 
Sent: Tuesday, June 17, 2014 8:30 AM 
To: Howard, Harris 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

See you then. 

Bonnie Sawyer 
Associate Regional Counsel 

EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 

404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Howard, Harris 
ient: Tuesday, June 17, 2014 8:22AM 
ro: Sawyer, Bonnie 
iubject: RE: Update regarding NC PSD permitting- substantial prejudice 
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10 works for me. 

Harris Howard 
Legal Intern 
US EPA, Region 4 
404-562-9469 

From: Sawyer, Bonnie 
Sent: Tuesday, June 17, 2014 8:21AM 
To: Howard, Harris 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Yes. I am available at lOam or this afternoon 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Howard, Harris 
Sent: Tuesday, June 17, 2014 7:09AM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 

Are you available to meet this morning or afternoon to discuss a couple of questions I had about the reading you 
sent me on the NC ALJ decision? 

Thanks! 

Harris Howard 
Legal Intern 
US EPA, Region 4 
404-562-9469 

From: Sawyer, Bonnie 
Sent: Thursday, June 12, 2014 3:42 PM 
To: Howard, Harris 
Subject: FW: Update regarding NC PSD permitting- substantial prejudice 

Bonnie Sawyer 
Associate Regional Counsel 
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EPA, Region 4 

61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 13, 2014 3:21 PM 
To: Rubini, Suzanne; Sawyer, Bonnie 

Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 

. permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and 1 just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 
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From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 

Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC.affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www. SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution ofthis email message and any attached files is strictly prohibited Jfyou have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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Pearce, Jennifer 

From: 
Sent: 
To: 

Tommelleo, Nancy 
Wednesday, October 14, 2015 12:15 PM 
Coursen, David 

AEDACHJED 

Subject: RE: North Carolina citizen appeal rights issue -- standing issue 

Thanks very much for the quick look David. We'll keep you posted. 

Nancy 

~ rr: --~-'lV'anc:y L. L()mmel!etJ 
:De:put_y :J?.e;!itma[DJUnse[ 

United States Environmental Protection Agency 
Region 4 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 

tel: 404.562.9571 
fax: 404.562.9663 
tommelleo.nancy@epa.gov 

Confidentiality Notice: This communication is being sent to you by an attorney and is intended only for the individual(s) 
or entity(s) to whom or to which it is addressed. This communication may contain information that is proprietary, 
privileged, enforcement confidential, or otherwise legally exempt from disclosure. If you have received this message in 
error, please notify the sender immediately by email and delete all copies of this message. 

From: Coursen, David 
Sent: Wednesday, October 14, 2015 10:58 AM 
To: Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Neugeboren, Steven <Neugeboren.Steven@epd.gov>; Tommelleo, Nancy 
<Tommelleo.Nancy@epa.gov> 
Cc: Wilkes, Mary <Wilkes.Mary@epa.gov>; Siciliano, CaroiAnn <Siciliano.CaroiAnn@epa.gov>; Simons, Andrew 

<Simons.Andrew@epa.gov> 
Subject: FW: North Carolina citizen appeal rights issue-- standing issue 

Information Redacted pursuant t~ 
5 U.S.C. Section 552 (b)(S), ExemptiOn 5, 
Privileged Inter/Intra Agency Document J~ .PrWl /. e., 

SpecificPri~lege:{~~~~:t, i't'lth ka~ 





From: Siciliano, CaroiAnn 
Sent: Thursday, October 08, 2015 5:45 PM 

To: Coursen, David 
Cc: Simons, Andrew 

REDACTED 

Subject: FW: North Carolina citizen appeal rights issue-- standing issue 

Hi, David. With your standing expertise, what assistance {if any) can we provide to Region 4? 

Carol Ann Siciliano 
Associate General Counsel 
Cross-Cutting Issues Law Office 
Office of General Counsel 
U.S. Environmental Protection Agency 
(202) 564-5489 
siciliano.carolann@epa.gov 

From: Tommelleo, Nancy 
Sent: Thursday, October 08, 2015 5:41 PM 
To: Schmidt, Lorie; Neugeboren, Steven; Siciliano, CaroiAnn 
Cc: Minoli, Kevin; Wilkes, Mary 
Subject: North Carolina citizen appeal rights issue 

Infortrtation Rea acted pursuant to . 
5 U.S.C. St:ctfoh 552 (b)(S), Exemption~~: · 
Privileged lntcr/1 nt1 ,(go11ey Document" 

Specifi~Privilege: A.l.i~ "r.~ve .. fr-9.~ *?n tit I~ ~ 
FH.( o r"~_j Wo...-~ Prv J. \.U:.. -t P f't vd~ e., 
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REDACTED 
Confidentiality Notice: This communication is being sent to you by an attorney and is intended only for the individual(s) 
or entity(s) to whom or to which it is addressed. This communication may contain information that is proprietary, 
privileged, enforcement confidential, or otherwise legally exempt from disclosure. If you have received this message in 
error, please notifY the sender immediately by email and delete all copies of this message. · 

From: Tommelleo, Nancy 
Sent: Tuesday, July 01, 2014 9:32 AM 
To: Minoli, Kevin; Schmidt, Lorie; Neugeboren, Steven 
Cc: Rubini, Suzanne 
Subject: Headsup: North Carolina citizen appeal rights issue- State Attorney General position 

Information-R.ed~ctedpursuamto 
5 U.S.C. Section 5'5'2 (o)(~}; ~xemption 5,-
. Priv~l~ge~i·Inter/fnw·Jtgency ~rl(~ f?toJ~..PvtJlft f!fJ~ 

SpeclficPnv!lege:~-IU (?f<Ju:i&£ .{>rtVt(fl:j-u 





61 Forsyth Street, S.W. 
Atlanta, Georgia 30303 

tel: 404.562.9571 
fax: 404.562.9663 
tommelleo.nancy@epa.gov 

Confidentiality Notice: This communication is being sent to you by an attorney and is intended only for the individual(s) 
or entity(s) to whom or to which it is addressed. This communication may contain information that is proprietary, 
privileged, enforcement confidential, or otherwise legally exempt from disclosure. If you are not a named addressee, you 
are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of this message. 
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Pearce, Jennifer REDACTED 
From: 
Sent: 
To: 
Cc: 

Wilkes, Mary 
Thursday, November 12, 2015 6:26PM 
Marraccini, Davina; Lincoln, Larry 
Tommefleo, Nancy 

Subject: RE: EPA warns NC that opposing its citizens rights jeopardizes state programs 

£ ation Redacted pursuant t? 
In ormS t' 552 (b)(5), ExemptiOnS, 

5 U.S.C. ec 100 Document 
Privi:~ged Inter/Intra A~en1::.;tee)f:: fJJy '-leta €...-

SpecificPnvtlege:~"i-t tie.. f'/lJcESS (?rz ""!~ ~ 

From: Marraccm1, uavma 
Sent: Thursday, November 12, 2015 5:44 PM 
To: Tommelleo, Nancy <Tommelleo.Nancy@epa.gov>; Wilkes, Mary <Wilkes.Mary@epa.gov> 
Cc: Lincoln, Larry <Lincoln.Larry@epa.gov> 
Subject: Fwd: EPA warns NC that opposing its citizens rights jeopardizes state programs 

Please see John's follow-up question below. He wrote separately to say he has another day (tomorrow) to work 
on his story. 

Sent from my iPhone 

Begin forwarded message: 

From: "Murawski, John" <jmurawski@newsobserver.com> 
Date: November 12,2015 at 5:21:22 PM EST 
To: "Marraccini, Davina" <Marraccini.Davina@epa.gov> 
Subject: Re: EPA warns NC that opposing its citizens rights jeopardizes state programs 

Regarding #3, can you elaborate what is meant by "the steps EPA will take in light ofthese impacts"? I'd like 
to explain what steps EPA could take or is likely to take. The implication is a federal takeover of water/air permitting. 

John Murawski 
Staff Writer 
The News & Observer 
Raleigh, NC 
Tel: 919-829-8932 
Cell: 919-812-1837 
Fax: 829-4529 
e-mail: john.murawsk.i@newsobserver.com 
Twitter: @johnmurawski 

On Thu, Nov 12, 2015 at 5:09PM, Marraccini, Davina <Marraccini.Davina@epa.gov> wrote: 
Please see the responses to your questions below: 
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1. Does EPA handle air/water permitting for any states currently? 
There are some states in other parts of the country where EPA is the 

permitting authority for the water permit program (the National Pollutant 
Discharge Elimination System or NPDES permit program). There are also some 
states in other parts ofthe country where EPA has in the past, for at least some 
period of time, been the permitting authority for their pre-construction air permit 
program (the Prevention of Significant Deterioration permit program). However, 
all states in Region 4 have EPA-approved NDPES water permit programs and air 
preconstruction (PSD) and air operating permit programs under which the State 
is the permitting authority. The Region 4 states are: North Carolina, South 
Carolina, Tennessee, Kentucky, Georgia, Florida, Alabama, and Mississippi. In 
those states with EPA-approved permitting programs, EPA retains the authority 
to comment on and/or object to proposed or draft permits and to more broadly 
oversee the state's implementation of its permitting programs. 

2. Is this the first such letter EPA has sent to NC? 
Yes. This is the first letter sent to NC on this issue. 

3. If DEQ continued challenging citizen lawsuits, and the courts agreed, does that 
automatically mean EPA would take over air/water permitting here, or could EPA take 
some intermediate action short of a complete federal takeover of air/water permitting? 

There are no automatic EPA actions or program withdrawals that would 
occur should North Carolina appellate courts affirm decisions that limit citizen 
permit appeal rights in a manner which does not meet federal program 
requirements under the Clean Water Act and Clean Air Act. This is because both 
the Clean Water Act and the Clean Air Act provide EPA with discretion and 
flexibility in exercising its oversight role with regard to state program 
authorizations under these federal statutes. However, as noted in EPA's letter to 
DEQ, should the North Carolina appellate courts limit citizen permit appeal 
rights in a manner which impacts North Carolina's state program authorizations 
under these federal statutes, EPA intends to quickly engage DEQ and the North 
Carolina Attorney General's office to discuss these impacts and the steps EPA 
will take in light of these impacts. 

4. Is NC's strategy of opposing citizen access to judicial review of air/water permits 
unique or unusual or does this issue arise in other states as well? 

EPA is deeply concerned about recent state administrative law judge and 
superior court decisions which interpret and apply language in the North 
Carolina Administrative Procedure Act to restrict citizen appeals of permits so as 
to adversely affect DEQ's federally-authorized NPDES and PSD permit 
programs. The issue of inappropriate restrictions on the right of citizens to appeal 
permits under EPA-approved programs has arisen in other states from time-to
time. In those instances, EPA has worked with the authorized state program to 
assure that those program deficiencies were satisfactorily corrected. 

Sent from my iPhone 

On Nov 12,2015, at 3:04PM, "Murawski, John" <jmurawski@newsobserver.com> wrote: 

OK, didn't want you to forget about me toiling in the hinterlands. 
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John Murawski 
Staff Writer 
The News & Observer 
Raleigh, NC 
Tel: 919-829-8932 
Cell: 919-812-1837 
Fax: 829-4529 
e-mail: john.murawski@newsobserver.corn 
Twitter: @johnmurawski 

On Thu, Nov 12,2015 at 2:57PM, Marraccini, Davina 
<Marraccini.Davina@epa.gov> wrote: 

Still working on it. I'll be in touch. 

-Davina 

From: Murawski, John [mailto:jmurawski@newsobserver.com] 
Sent: Thursday, November 12, 2015 2:56 PM 
To: Marraccini, Davina 
Subject: Re: EPA warns NC that opposing its citizens rights jeopardizes state programs 

Davina, 

Any news? 

John Murawski 
Staff Writer 
The News & Observer 
Raleigh, NC 
Tel: 919-829-8932 
Cell: 919-812-1837 
Fax: 829-4529 
e-mail: john.murawski@newsobserver.corn 
Twitter: @johnmurawski 
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On Thu, Nov 12,2015 at 9:42AM, Marraccini, Davina 
<Marraccini.Davina@epa.gov> wrote: 

John, 

Our office was closed yesterday due to the federal holiday. You mentioned you were 

on a daily deadline, however, if you still would like information from EPA-please 

advise. 

Thanks, 

Davina Marraccini 

Public Affairs Specialist 

U.S. EPA Region 4 

404-562-8293 (office) 

404-387-4368 (cell) 

404-562-8335 (fax) 

marraccini.davina@epa.gov 

***Save trees! Please don't print this message unless necessary. 

From: Murawski, John [mailto:jmurawski@newsobserver.com] 

Sent: Wednesday, November 11, 2015 3:48 PM 
To: Marraccini, Davina; Lincoln, Larry 
Subject: Fwd: EPA warns NC that opposing its citizens rights jeopardizes state 

programs 
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Davina, Larry: 

I'm a reporter and will be writing about a letter from Region 4 Administrator 
Heather McTeer Toney to NC DEQ Secretary Donald van der Vaart warning 
of a possible federal takeover ofNC's air/water permitting under the CW A and 
CAA. I've attached the letter with this email. 

Here's a sample ofthe questions I'd like to ask: 

1. Does EPA handle air/water permitting for any states currently? 

2. Is this the first such letter EPA has sent to NC? 

3. IfDEQ continued challenging citizen lawsuits, and the courts agreed, does 
that automatically mean EPA would take over air/water permitting here, or 
could EPA take some intermediate action short of a complete federal takeover 
of air/water permitting? 

4. Is NC's strategy of opposing citizen access to judicial review of air/water 
permits unique or unusual or does this issue arise in other states as well? 

I look forward to hearing from you. 

John Murawski 
Staff Writer 
The News & Observer 
Raleigh, NC 
Tel: 919-829-8932 
Cell: 919-812-1837 
Fax: 829-4529 
e-mail: john.murawski@newsobserver.com 
Twitter: @johnmurawski 
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Pearce, Jennifer 

From: Sawyer, Bonnie 
Sent: 
To: 

Thursday, June 12, 2014 3:42PM 
Howard, Harris 

Subject: FW: Update regarding NC PSD permitting - substantial prejudice 
Attachments: 2014-05-S_Final Decision in NC Coastal Federation, et al v. DENR-DAQ, et al_12 EHR 

02850.pdf; Ex. 41- NRDC v. EPA, No. 10-1371 (Apr. 18, 2014).pdf; NC public participation 
briefing.docx; NC public participation summary 611.docx 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
. Sent: Tuesday, May 13, 2014 3:21 PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
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Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
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Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are corifidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. Jf 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. lfyou have 
received this cof?fidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

NORTH CAROLINA COASTAL ) 
FEDERATION, CAPE FEAR RIVER ) 
WATCH, PENDER WATCH and ) 
CONSERVANCY, and SIERRA CLUB, ) 

) 
Petitioners, ) 

) 
v. ) 

) 
N.C. DEPARTMENT OF ) 
ENVIRONMENT AND NATURAL ) 
RESOURCES, DIVISION OF AIR ) 
QUALITY ) 

) 
Respondent, ) 

) 
CAROLINA CEMENT COMPANY LLC, ) 

) 
Respondent-Intervenor. ) 

BEFORE THE ENVIRONMENTAL 
MANAGEMENT COMMISSION 

12 EHR 02850 

FINAL AGENCY DECISION 

THIS MATTER came before the Special Air Permit Appeals Committee of the 

Environmental Management Commission for final agency decision pursuant to N.C. Gen. Stat. 

§150B-36 at its regularly scheduled meeting in Raleigh, North Carolina on March 12, 2014. At 

issue is the North Carolina Department ofNatural Resources, Division of Air Quality's issuance 

of Air Quality Permit No. 07300R09 ("Permit") to Carolinas Cement Company LLC ("CCC") on 

February 29, 2012. During the March 12, 2014 hearing, Petitioners North Carolina Coastal 

Federation, Cape Fear River Watch, Pender Watch and Conservancy, and Sierra Club 

("Petitioners") were represented by Geoffrey R. Gisler, Esq., Gundrun Thompson, Esq., and 

Myra Dean Blake, Esq. of the Southern Environmental Law Center, Chapel Hill, North Carolina. 

Respondent North Carolina Department of Natural Resources, Division of Air Quality ("DAQ") 
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was represented by Special Deputy Attorneys General Amy L. Bircher and Marc Bernstein and 

Assistant Attorneys General Brenda Menard and Scott Conklin of the North Carolina 

Department of Justice. Respondent-Intervenor CCC was represented by Christopher G. 

Browning, Jr., Esq. of Williams Mullen, Raleigh, North Carolina and Stanford D. Baird, Esq. of 

K & L Gates, LLP, Raleigh, North Carolina. 

Petitioners challenged the issuance of the Permit by filing a Petition for a Contested Case 

in the Office of Administrative Hearings on April 27, 2012 on the ground that DAQ failed to 

comply with the North Carolina Air Pollution Control Act and the federal Clean Air Act in 

issuing the permit. Petitioners further alleged that their members live, work and recreate in the 

area of the proposed facility and would be harmed by emission of air pollutants from the 

proposed facility. 

On June 28, 2012 DAQ and CCC each filed motions to dismiss for failure to state a claim 

upon which relief can be granted and lack of subject matter jurisdiction regarding issues 1 

through 4 in Petitioners' Prehearing Statement which relate to the quarry at the permitted facility. 

Petitioners filed a response in opposition to the motions on July 20, 012. Administrative Law 

Judge Beecher R. Gray ("ALJ") entered an order (the "Dismissal Order") granting DAQ's and 

CCC's motions to dismiss issues 1 through 4 on July 24, 2012. 

The Parties filed cross-motions for summary judgment on Petitioners' remaining claims 

on May 24, 2013. The parties moved for summary judgment on a variety of technical, scientific, 

and substantive issues related to DAQ's review of the permit application and its issuance of the 

Permit. In addition, Petitioners moved for summary judgment on their status as "persons 

aggrieved." DAQ and CCC each moved for summary judgment regarding whether Petitioners 

were "substantially prejudiced" by DAQ's issuance of the Permit. The parties filed responses to 
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the motions for summary judgment on June 19, 2013 and replies on July 1, 2013. On August 7, 

2013, the ALJ heard oral arguments on some but not all of the legal issues set forth in the 

motions for summary judgment. Specifically, the ALJ considered Petitioners' claim that they 

were "persons aggrieved" as required by statute and the ALJ heard argument on DAQ's and 

CCC's motions with respect to whether petitioners were "substantially prejudiced" by DAQ's 

issuance of the Permit. The ALJ did not hear argument on the remaining issues raised in the 

motions for summary judgment. 

On September 23,2013, the ALJ entered an order (the "Summary Judgment Order"). The 

ALJ granted Petitioners' motion for summary judgment in part and found that Petitioners are 

"persons aggrieved" with standing to commence the contested case. The ALJ denied Petitioners' 

motion on all remaining issues. The ALJ granted CCC's and DAQ's motions as to all remaining 

issues on the ground that the DAQ did not substantially prejudice petitioners' rights by issuing 

the Permit. The ALJ did "not rule on the alternatives bases for summary judgment set out in the 

motions of Respondent and Respondent-Intervenor given that the ruling that Petitioners have not 

been substantially prejudiced by the agency's action is dispositive of all claims and makes it 

unnecessary to reach the alternative bases for summary judgment[.]" Summary Judgment Order 

at 2. The form of the ALJ's Summary Judgment Order is consistent with North Carolina General 

Statutes, which provide an exception to the requirement that the ALJ's decisions include fmdings 

of fact or conclusions of law in those instances in which judgment is granted on the pleadings or 

on summary judgment. N.C. Gen. Stat.§ 150B-36(d). 

The ALJ's decisions are subject to review by the Environmental Management 

Commission ("Commission") because Petitioners' contested case was filed prior to the effective 

date of the 2011 amendments to the Administrative Procedure Act ("APA"). See 2011 N.C. Sess. 
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Laws 398, §§ 18, 63, as modified by 2012 N.C. Sess. Laws 187, § 8.1. Pursuant to N.C. Gen. 

Stat. §§1438-221 and 150B-36 the Commission has jurisdiction over the subject matter and the 

parties herein. However, Section 128 of the Clean Air Act imposes conflict of interest 

requirements for members of State Boards and Commissions. On January 10, 2013, to ensure 

compliance with these requirements, the Commission met after due notice and in formal session 

in Raleigh, North Carolina and delegated to the Special Air Permit Appeals Committee the 

authority to exercise final agency decision authority with respect to permits and enforcement 

orders for control of sources of air pollution. Commissioner E.O. Ferrell was appointed 

Chairman of the Committee and Commissioners Benne C. Hutson, Albert Rubin, and Steve P. 

Keen were appointed members of the Committee for this case. 

The official record in the case was received from the Office of Administrative Hearing by 

the Commission on November 13, 2013. Petitioners timely submitted five exceptions to the 

ALJ's decisions with supporting written argument. Specifically, Petitioners claimed, 

1. The ALJ erred in ruling that Petitioners are not substantially prejudiced by DAQ's 
failure to comply with the Clean Air Act and the state statute and the rules 
implementing it. 

2. The ALJ erred by interpreting .. substantially prejudiced" as used in N.C. Gen. Stat. § 
150B-23(a) to require Petitioners to demonstrate and quantify harm to their members, 
beyond the showing required to establish "person aggrieved" status, as a prerequisite to 
reaching Petitioners' claims regarding the merits of the permitting decision. 

3. The ALJ erred by failing to determine whether Petitioners were substantially prejudiced 
as a matter oflaw by DAQ's issuance of the Permit for each of the claims. 

4. The ALJ erred in ruling that the Office of Administrative Hearings lacked subject 
matter jurisdiction over Petitioners' quarry-based claims. 

5. The ALJ erred in ruling that each of Petitioners' quarry-based claims failed to state a 
claim for which relief can be granted. 
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Respondent DAQ and Respondent~Intervenor CCC filed Responses to Petitioners' Exceptions on 

February 25, 2014 in support of the ALJ's decisions. Prior to the March 12, 2014 hearing all 

parties requested the opportunity to provide oral presentations. 

Following submission of the exceptions and briefs, the Committee requested that the 

parties provide supplemental responses on the question of whether the challenge to the Permit 

was moot in light of the fact that DAQ had replaced the Permit with a new permit on June 21, 

2013 (the "RIO Permit"). All the parties agreed that the issue is not moot. Furthermore, the 

parties explained that the RlO Permit and an additional Air Quality Permit 07300Rll (the "Rll 

Permit") simply modify sections of the Permit at issue in this case. Under l5A N.C.A.C. 2Q 

.0309(t) Petitioners can only challenge the RIO Permit and/or the Rll permit to the extent that 

these permits modifY the prior Permit. Therefore, the challenged terms of the Permit are not 

moot and a determination by the EMC is fundamental to a disposition of the case. Based on the 

information and briefing provided, the Committee agreed that the issues are not moot and 

proceeded to hearing on the exceptions to the ALJ' s decisions. 

Upon consideration of the whole record and arguments of the parties, the Committee, 

upon duly made motion and majority vote rendered its final agency decision adopting the ALJ' s 

decisions in the contested case. 

THEREFORE IT IS ORDERED AND ADJUDGED that the ALJ's decisions are 

ADOPTED thereby disposing of all claims in the contested case. Specifically, 

A. The Committee adopts the AU's July 24, 2012 Order dismissing issues 1 through 

4 (relating to the quarry) as set forth in Petitioners' Preheating Statement for failure to state a 

claim upon which relief can be granted and lack of subject matter jurisdiction. 
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B. The Committee finds that there are no genuine issues of material fact regarding 

the issues of (1) whether Petitioners are "persons aggrieved" and (2) whether Petitioners were 

"substantially prejudiced." Therefore, the Committee finds that judgment is warranted under 

N.C. Gen. Stat. § lA-1, Rule 56(c). 

C. The Committee adopts the ALJ's September 23, 2013 Decision GRANTING IN 

PART Petitioners' Motion for Partial Summary judgment to the extent the Motion sought a 

determination as to whether Petitioners are "persons aggrieved" with standing to commence this 

contested case. See N.C. Gen. § 150B-23(a); Empire Power Co. v. Dep't of Env't, Health & 

Natural Res., 337 N.C. 569, 588, 447 S.E. 2d 768, 779 (1994). Petitioners' Motion otherwise is 

DENIED. 

D. The Committee adopts the September 23, 2013 Decision GRANTING 

Respondent's Motion for Partial Summary Judgment and Respondent-Intervenor's Motion for 

Summary Judgment as to all remaining issues on the ground that DAQ did not substantially 

prejudice petitioners' rights. N.C. Gen. Stat.§ 150B-23(a). 

E. The Committee adopts the ALJ's September 23.2013 Decision that the ruling that 

Petitioners have not been substantially prejudiced by the agency's action is dispositive of all 

claims and makes it unnecessary to reach the alternative bases for summary judgment raised by 

Respondent and Respondent-Intervenors. 

F. The Department of Environment and Natural Resources, Division of Air Quality, 

is entitled to judgment and decision in its favor on all issues before the Committee for final 

decision. 

G. Carolinas Cement Company, LLC is entitled to judgment and decision in its favor 

on all issues before the Committee for final decision. 
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rt::"-
This the f) V day of May, 2014. 

pecial Air Permit Appeals Committee, 
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CERTIFICATE OF SERVICE 

This is to certify that this day the undersigned served the foregoing Final Agency 
Decision upon the parties through their counsel as agreed to by all the parties by depositing a 
copy in the United States Mail, Certified Mail, Return Receipt or Hand Delivery as indicated 
below. In addition, a courtesy copy was forwarded by email. 

Petitioners' Counsel 

Geoffrey R. Gisler 
Myra Dean Blake 
Gudrun Thompson 
Southern Environmental Law Center 
601 W. Rosemary St., Ste. 220 
Chapel Hill, NC 27516 

Respondent's Counsel 

Marc D. Bernstein 
Amy Bircher 
Brenda Menard 
Scott Conklin 
NC Department of Justice 
P.O. Box 629 
Raleigh, North Carolina 27602 

Respondent-Intervenor's Counsel: 

Christopher G. Browning, Jr. 
Garrick Sevilla 
Williams Mullen 
301 Fayetteville Street, Suite 1700 
Raleigh, NC 27601 ' 

Stanford D. Baird 
K&L Gates 
P.O. Box 17047 
Raleigh, NC 27619-7047 

Office of Administrative Hearings 

6714 Mail Service Center 
Raleigh, NC 27699-6714 

Dated: May 8, 2014. 

Certified Mail, Return Receipt Requested 

ggisler@selcnc.org 
mblake@selcnc.org 
gthompson@selcnc.org 

Hand Delivery 

mbem@ncdoj.gov 
abircher@ncdoj. gov 
bmenard@ncdoj .gov 
sconklin@ncdoj.gov 

Certified Mail, Return Receipt Requested 

cbrowning@williamsmullen.com 
gsevilla@williamsmullen.com 

Stanford. baird@klgates.com 

Interoffice Mail 





USCA Case #10-1371 Document#1488926 Filed: 04/18/2014 

~nitcn ~tatcs Qiourt of J\ppcals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Argued October 24, 2013 Decided April 18, 2014 

No. 10-1371 

NATURAL RESOURCES DEFENSE COUNCIL, 

PETITIONER 

v. 

ENVIRONMENTAL PROTECTION AGENCY AND GINA 

MCCARTHY, IN HER OFFICIAL CAPACITY AS ADMINISTRATOR, 

U.S. ENVIRONMENTAL PROTECTION AGENCY, 

RESPONDENTS 

CEMEX, INC., ET AL., 

INTERVENORS 

Consolidated with 10-1378, 13-1112 

On Petitions for Review of Final Actions ofthe 
United States Environmental Protection Agency 

James S. Pew and Seth L. Johnson argued the causes for 
petitioners. With them on the briefs were John Walke, 
Meleah Geertsma, and Avinash Kar. 

Matthew R. Oakes, Attorney, U.S. Department of Justice, 
argued the cause for respondents. With him on the brief were 
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Robert G. Dreher, Acting Assistant Attorney General, and 
Steven E. Silverman, Attorney, U.S. Environmental Protection 
Agency. Daniel R. Dertke and T. Monique Peoples, 
Attorneys, U.S. Department of Justice, entered appearances. 

Carter G. Phillips argued the cause for intervenors. With 
him on the briefs were Roger R. Martella Jr., Timothy K. 
Webster, Ryan C. Morris, William M Bumpers, Debra J. 
Jezouit, Michael B. Schon, Deborah E. Jennings, Chet M 
Thompson, Beth S. Ginsberg, Jason T. Morgan, Ashley C. 
Parrish, Cynthia A.M Stroman, and Richard G. Stoll. 

RussellS. Frye and Richard G. Stoll were on the brief for 
amici curiae SSM Coalition, et al. in support of respondents. 

Before: KAVANAUGH and SRINIVASAN, Circuit Judges, 
and EDWARDS, Senior Circuit Judge. 

Opinion for the Court filed by Circuit Judge 
KAVANAUGH. 

KAVANAUGH, Circuit Judge: Portland cement is the key 
ingredient in concrete. The basic process for making Portland 
cement is much the same today as it was when the material 
was first developed nearly 200 years ago. Cement 
manufacturers pulverize limestone and minerals, and then 
heat those raw materials to several thousand degrees. The 
resulting substance, called clinker, is then cooled and ground 
into a fine gray powder. This powder - called Portland 
cement - is later combined with sand, rocks, and water to 
make concrete. 

The grinding and heating involved in cement 
manufacturing has an unfortunate side effect: It releases into 
the air a number of hazardous air pollutants, most notably 
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mercury, hydrochloric acid, hydrocarbons, and particulate 
matter. This case concerns EPA's efforts to develop rules 
under the Clean Air Act to limit emissions of those pollutants 
from cement plants. 

In a previous decision, we considered EPA's first attempt 
to create emission standards for the cement industry, and we 
found the agency's action arbitrary and capricious. See 
Portland Cement Association v. EPA, 665 F .3d 177 (D.C. Cir. 
2011). Following our ruling, EPA went back to the drawing 
board and developed the emission standards at issue here, the 
2013 Rule. 

Several environmental organizations, including the 
Natural Resources Defense Council and the Sierra Club, have 
petitioned for review of the 2013 Rule, arguing primarily that 
certain aspects of the Rule contravene the Clean Air Act. 
They also challenge EPA's decision to create an affirmative 
defense for private civil suits in which plaintiffs sue sources 
of pollution and seek penalties for violations of emission 
standards. EPA's affirmative defense would be available to 
defendants in cases where an "unavoidable" malfunction had 
resulted in impermissible levels of emissions. 

We conclude that the emissions-related provisions of 
EPA's 2013 Rule are permissible but that the affirmative 
defense for private civil suits exceeds EPA's statutory 
authority. We therefore grant the petitions in part and vacate 
the portion of the Rule pertaining to the affirmative defense. 
We deny the petitions in all other respects. 

Section 112 of the Clean Air Act, 42 U.S.C. § 7412, 
requires EPA to establish technology-based emission 
standards for major sources of certain hazardous air 
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pollutants. Emission standards must reflect "the maximum 
degree of reduction in emissions" that EPA determines is 
"achievable," taking into consideration "the cost of achieving 
such emission reduction, and any non-air quality health and 
environmental impacts and energy requirements." 42 U.S.C. 
§ 7412(d)(2). The resulting standards are commonly known 
as the "maximum achievable control technology," or 
"MACT" standards. See National Lime Association v. EPA, 
233 F.3d 625, 630 (D.C. Cir. 2000). 

EPA uses a two-step process for establishing MACT 
standards. The agency begins by setting a minimum 
stringency level, or "floor," based on the results achieved by 
the best-performing similar sources. See 42 U.S.C. 
§ 7412(d)(3). Once EPA sets the statutory floor, it then 
determines, considering cost and the other factors listed in 
Section 112( d)(2), whether a more restrictive standard is 
"achievable," and if so then adopts that standard. EPA calls 
these stricter requirements "beyond-the-floor" standards. 
Sierra Club v. EPA, 479 F.3d 875, 877 (D.C. Cir. 2007). 

When EPA sets an emission standard, it also determines a 
schedule for compliance with that standard. For existing 
sources, EPA must "provide for compliance as expeditiously 
as practicable, but in no event later than 3 years after the 
effective date" of the emission standard. 42 U.S.C. 
§ 7412(i)(3)(A). 

In 2010, pursuant to its Section 112 authority, EPA 
promulgated National Emission Standards for Hazardous Air 
Pollutants from the Portland Cement Manufacturing Industry 
and Standards of Performance for Portland Cement Plants, 75 
Fed. Reg. 54,970 (Sept. 9, 2010). That 2010 Rule set or 
revised emissions limits for mercury, hydrogen chloride, total 
hydrocarbons (a surrogate for organic hazardous air pollutants 
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such as benzene and formaldehyde), and particulate matter (a 
surrogate for certain non-mercury metals). Cement plants 
would be required to comply with the new standards 
beginning in September 2013. 75 Fed. Reg. at 54,993. 

In addition to establishing emission standards, the 20 I 0 
Rule created an affirmative defense in private civil suits when 
violations of the standards occurred because of "unavoidable" 
malfunctions. See id. at 54,993, 55,053. The affirmative 
defense replaced a previous EPA policy creating an 
exemption from emissions limitations during malfunction 
events. In a prior decision, this Court struck down that 
exemption because it was inconsistent with the requirement 
that emission standards apply continuously. See Sierra Club 
v. EPA, 55I F.3d I019, 1027-28 (D.C. Cir. 2008). 

Industry groups petitioned this Court for review and we 
found the 201 0 Rule arbitrary and capricious and remanded to 
EPA. We ruled specifically that, in calculating the floor for 
MACT purposes, EPA had arbitrarily included in its dataset 
information from cement kilns properly classified as 
commercial incinerators, which are regulated under a separate 
provision of the Act. See Portland Cement Association v. 
EPA, 665 F.3d 177, 186-89 (D.C. Cir. 2011). 

In our 20 II decision, however, we did not vacate the 
emission standards set forth in the 201 0 Rule or stay its 
implementation pending EPA's reconsideration process, 
stating that "it is unlikely that significant changes will be 
made to the standards upon reconsideration." Id. at 189. 

On remand, however, EPA made several relevant 
changes to the Portland cement emission standards. See 
National Emission Standards for Hazardous Air Pollutants for 
the Portland Cement Manufacturing Industry and Standards of 
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Performance for Portland Cement Plants, 78 Fed. Reg. 10,006 
(Feb. 12, 2013) (the 2013 Rule). 

First, consistent with our Portland Cement opinion, EPA 
revised its dataset to exclude commercial incinerators. When 
recalculated using the revised data, the maximum emissions 
level for particulate matter - the floor - was ultimately 
revised from 0.04 lb/ton to 0.07 lb/ton of clinker for existing 
kilns. See id. at 10,017-19. And EPA declined to re-adopt the 
more stringent, 0.04 lb/ton limit of the 2010 Rule as a 
beyond-the-floor standard. The agency reasoned that 
achieving that additional increment of particulate reduction 
would not be cost effective on a cost-per-ton basis. See id. at 
10,020-21. 

Second, citing additional compliance strategies afforded 
cement manufacturers by the revised particulate standard, 
EPA established a new compliance date of September 2015 
for that standard. See id. at 10,014. EPA further concluded 
that although the emissions limits for mercury, hydrochloric 
acid, and hydrocarbons remained the same as in the 2010 
Rule, the new September 2015 compliance date would also 
apply to those emission standards. According to EPA, 
coordinating the compliance date for particulate matter, 
mercury, hydrochloric acid, and hydrocarbons was essential 
because the latter standards "all typically involve some 
element of [particulate matter] generation and capture and so 
the controls must be integrated with [particulate matter] 
control strategies." Id. at 10,022. 

The 2013 Rule also retained the affirmative defense for 
private civil suits when the defendant violated emission 
standards due to an unavoidable malfunction. EPA explained 
that in its view, the affirmative defense was necessary to 
resolve a "tension" between the Clean Air Act's requirement 
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that emission standards apply at all times and the fact that 
emission limits may sometimes be exceeded for reasons 
beyond the control ofthe source. See id. at 10,014. 

NRDC, the Sierra Club, and other environmental 
organizations have petitioned for review of various aspects of 
the 2013 Rule. In Part II of this opinion, we address 
petitioners' arguments regarding the emission standards for 
particulate matter. In Part III, we address petitioners' 
challenge to the compliance schedule implementing some of 
the 2013 Rule's emission standards. In Part IV, we consider 
whether EPA's decision to create the affirmative defense to 
civil penalties for certain malfunction-related events exceeds 
the agency's statutory authority. 

II 

We first consider petitioners' challenges to the emission 
standards for particulate matter. 

A 

The 2013 Rule ultimately set the emissions level for 
particulate matter at 0.07 lb/ton of clinker for existing kilns. 
The 20 I 0 Rule had set the level at 0.04 lb/ton of clinker. 
Petitioners argue that the 2013 Rule weakens the particulate 
matter standard in violation of Section 112( d)(7) of the Clean 
Air Act, 42 U.S.C. § 7412(d)(7). That provision, titled "Other 
requirements preserved," states: 

No emission standard or other requirement 
promulgated under this section shall be interpreted, 
construed or applied to diminish or replace the 
requirements of a more stringent emission limitation 
or other applicable requirement established pursuant to 
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section 7 411 of this title, part C or D of this 
subchapter, or other authority of this chapter or a 
standard issued under State authority. 

(emphases added). Petitioners maintain that EPA violated 
Section 112(d)(7) because the 2013 Rule's particulate matter 
standards "diminish or replace" the more stringent standards 
in the 201 0 Rule. 

EPA responds that such a reduction does not violate 
Section 112(d)(7). In EPA's view, the most natural reading of 
Section 112( d)(7) is that "other authority" refers to authority 
other than Section 112 and other than the parts of the Clean 
Air Act specifically enumerated in Section 112(d)(7). Stated 
another way, EPA suggests that Section 112(d)(7) is simply a 
savings clause that makes clear that Section 112 does not 
supersede the requirements of other, more restrictive 
provisions of the Act. 

By contrast, petitioners say that "other authority" of the 
Act includes Section 112 itself, as well as other provisions in 
the Act. Petitioners read the statute as an anti-backsliding 
restriction on EPA's ability to voluntarily reduce the 
stringency of any emission standard issued under Section 112. 

As EPA points out, however, when Congress has sought 
to include that sort of anti-backsliding provision in the Clean 
Air Act, it has done so directly and explicitly. Cf, e.g., 42 
U.S.C. § 7410(1) ("The Administrator shall not approve a 
revision of a [State Implementation Plan] if the revision 
would interfere with any applicable requirement concerning 
attainment and reasonable further progress"); id. § 7502(e) 
(specifying pollution control requirements if "the 
Administrator relaxes a national primary ambient air quality 
standard"). Section 112( d)(7) contains no such language. 
Furthermore, EPA argues that petitioners' interpretation of 
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Section 112( d)(7) would mean that any change to a rule 
issued under Section 112 - even a necessary change made just 
for technical reasons or because there was a calculation error 
- would be impermissible if the change made the standard 
less stringent. EPA says that it would be extraordinary if the 
statute precluded that kind of necessary change. 

In wading through this back-and-forth, we ultimately 
need not decide whether EPA's reading is the better or only 
reading of this statutory provision, but simply whether it is a 
permissible reading. EPA administers the Clean Air Act, and 
we must defer to its reasonable interpretation of any 
ambiguities in the statute. See Chevron USA. Inc. v. NRDC, 
467 U.S. 837, 843-44 (1984). Here, even if the statute does 
not compel EPA's reading, and indeed even if EPA's reading 
is not the better reading, the statute at a minimum is 
sufficiently ambiguous on this point to permit EPA's reading 
of "other authority." Because EPA's reading is at least 
reasonable, we reject petitioners' argument and rule for EPA 
at Chevron step two. 

B 

Petitioners also contend that EPA should have set a more 
restrictive particulate matter standard when considering 
whether to set "beyond-the-floor" standards. Petitioners 
argue in particular that EPA misinterpreted the statute to 
allow it to consider cost-effectiveness when setting beyond
the-floor standards. 

Under Section 112(d), EPA must require "the maximum 
degree of reduction in emissions" that EPA determines is 
"achievable." 42 U.S.C. § 7412(d)(2). To determine that 
emission level, EPA first establishes a minimum stringency 
level, or "floor," based on the emission results achieved by 
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the best-performing sources in the category at issue. See id. 
§ 7412(d)(3). Once EPA sets the statutory floor, it then 
determines, based on cost and the other factors listed in 
Section 112( d)(2), whether a more restrictive, beyond-the-
floor standard is achievable.1 

· 

When it promulgated the 2013 Rule, EPA rejected 
petitioners' argument to set a 0.04 lb/ton limit as a beyond
the-floor standard. 78 Fed. Reg. at 10,020. EPA estimated 
that a beyond-the-floor standard set at the 0.04 lb/ton level 
would result in a reduction of 138 tons of particulate matter 
per year, at a cost of $37 million. Id. Based on those 
estimates, EPA noted that the cost-effectiveness of the 
potential beyond-the-floor standard - $268,000 per ton of 
particulate matter removed - was substantially lower than the 
cost-effectiveness of other emission standards previously 
rejected by EPA. See 78 Fed. Reg. at 10,021. 

Petitioners take issue with EPA's consideration of cost
effectiveness as a component of the Section 112( d)(2) cost 
analysis. Petitioners contend that "cost" for purposes of the 
statute only concerns whether "the standard is too expensive 
for industry to achieve," in essence, whether the standards 
would bankrupt the industry. Pet'rs Br. 34. 

1 In relevant part, the statute reads: "Emissions standards 
promulgated under this subsection and applicable to new or existing 
sources of hazardous air pollutants shall require the maximum 
degree of reduction in emissions of the hazardous air pollutants 
subject to this section (including a prohibition on such emissions, 
where achievable) that the Administrator, taking into consideration 
the cost of achieving such emission reduction, and any non-air 
quality health and environmental impacts and energy requirements, 
determines is achievable for new or existing sources in the category 
or subcategory .... " 42 U.S.C. § 7412(d)(2) (emphasis added). 
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EPA says that Congress afforded it wide latitude in 
deciding how to balance cost and other considerations when 
determining that maximum achievable reduction in emissions. 
According to EPA, Section 112 does not command EPA to 
use a particular form of cost analysis. In taking cost into 
account, EPA contends that it may determine whether the 
proposed emission levels would be cost-effective. Indeed, 
EPA notes that this Court has previously recognized EPA's 
authority to consider cost-effectiveness in setting standards 
under nearly identical provisions of the Clean Air Act. See, 
e.g., Husqvarna AB v. EPA, 254 F.3d 195, 200 (D.C. Cir. 
2001) ("Because section 213 does not mandate a specific 
method of cost analysis, we find reasonable the EPA's choice 
to consider costs on the per ton of emissions removed 
basis."); National Association of Clean Water Agencies v. 
EPA, 734 F.3d 1115, 1156-57 (D.C. Cir. 2013) (citing 
Husqvarna; EPA could consider cost-effectiveness in setting 
a beyond-the-floor standard under Section 129(a)(2) of the 
Act). 

Again on this issue as with the first, we need not decide 
whether EPA's reading is the only reading of this provision. 
Even ifthe statute does not compel EPA's approach, and even 
if EPA's reading is not the better reading, we conclude that it 
is still at least a reasonable reading given the various potential 
meanings of "cost" in this context. Therefore, we reject 
petitioners' argument that EPA was required to exclude 
consideration of cost-effectiveness and to set a beyond-the
floor standard of 0.04 lb/ton of clinker. 

III 

Next, we consider petitioners' claim that EPA acted 
unreasonably in setting a compliance date of September 2015 
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for the emission standards for particulate matter, mercury, 
hydrochloric acid, and hydrocarbons. 

Under Section 112(i)(3)(A) of the Clean Air Act, EPA 
must require compliance with emission standards for existing 
sources "as expeditiously as practicable, but in no event later 
than 3 years after the effective date of such standard." 42 
U.S.C. § 7412(i)(3)(A). Petitioners here contend that EPA 
violated this timing provision by "extending" the compliance 
deadline for the 2010 Rule from September 2013 to 
September 2015. 

As applied to the particulate matter standard, there is a 
basic flaw in petitioners' argument: The 2013 Rule did not 
simply "extend" the deadline for complying with the 2010 
Rule. Rather, the 2013 Rule established new particulate 
matter standards with a new effective date of February 2013, 
and a new compliance date of September 2015. EPA 
concluded that any earlier date of compliance would not be 
practicable because of the multi-year timeline for upgrading 
the technology necessary to ensure compliance. See 78 Fed. 
Reg. at 1 0,024. As we have ruled before, EPA may reset the 
compliance date for an emission standard when it introduces a 
new standard with a new effective date, as was the case for 
particulate matter in the 2013 Rule. See NRDC v. EPA, 489 
F.3d 1364 (D.C. Cir. 2007). 

According to petitioners, even if EPA could change the 
compliance date for the particulate matter standard, the 
agency could not do the same for the mercury, hydrochloric 
acid, and hydrocarbon standards. The 2010 Rule set the 
emission levels for those pollutants, and the 2013 Rule did not 
alter the emission levels for those pollutants. This situation 
does indeed present a bit of a conundrum. On the one hand, 
we know under the terms of the statute that EPA has set a 
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compliance date of 2015 as the date that is as expeditious as 
practicable for particulate matter. On the other hand, our 
prior decision did not vacate the prior 2010 Rule, and the 
compliance date for the other pollutants as set forth in that 
Rule would otherwise be 2013. 

This conundrum is resolved when one realizes that it 
would be irrational and even absurd to have different 
compliance dates for the different pollutants. EPA explained 
that the technology is such that it would be senseless to have 
different compliance dates. See 78 Fed. Reg. at 10,024. Even 
petitioners do not deny that the compliance date for all the 
pollutants should be the same. To be sure, they want 2013 not 
2015 as the compliance date. But they recognize the general 
undesirability of a compliance date of 2013 for some of the 
pollutants and of 2015 for other pollutants. See Tr. of Oral 
Argument at 10-11. Finally and perhaps most importantly, 
our prior decision in this case also recognized, at least 
implicitly, that there must be a single compliance date for all 
of the pollutants. See Portland Cement Association, 665 F.3d 
at 189. Our decision necessarily relied on an assumption that 
if EPA did not alter the level for any of the pollutants, the date 
would be 2013. But if EPA changed the level for one of the 
pollutants, the compliance date for all the pollutants would 
move together. Petitioners' argument for a 2013 compliance 
date would be inconsistent with our prior decision. 

In short, we reject petitioners' argument about the 2015 
compliance date. 

IV 

We next consider petitioners' challenge to the affirmative 
defense that EPA created for cases of "unavoidable" 
malfunctions. 
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Section 304(a) of the Clean Air Act, 42 U.S.C. § 7604(a), 
allows individuals to file citizen suits in federal district court 
against sources that violate emission standards. Under the 
law as originally enacted, a court could order only injunctive 
relief as a remedy for a violation. But as part of the 1990 
amendments to the Act, Congress expanded the citizen suit 
provision to give district courts authority to impose "any 
appropriate civil penalties," which may include monetary 
penalties. 42 U.S.C. § 7604(a). 

In the 2010 Rule, EPA created an affirmative defense to 
Section 304(a) for certain emissions violations caused by 
"unavoidable" malfunctions. Under the affirmative defense, 
the district court may assess penalties only if violators "fail to 
meet [their] burden of proving all of the requirements in the 
affirmative defense." 78 Fed. Reg. at 10,039. EPA retained 
the affirmative defense when it promulgated the 2013 Rule. 
See 40 C.F .R. § 63.1344. 

Petitioners now argue that the affirmative defense 
exceeds EPA's statutory authority and that it is for the courts 
to decide whether to create an affirmative defense in these 
private civil suits, not EPA. We agree. 

The threshold question is whether petitioners have 
standing to challenge EPA's adoption of the affirmative 
defense. Petitioners are environmental associations with 
individual members across the country. EPA's affirmative 
defense would immunize certain emissions that petitioners 
contend should be penalized. Some of petitioners' members 
will suffer from those higher emissions, according to their 
affidavits. A ruling in their favor would prevent those 
emissions and help alleviate that harm. That's good enough. 
Petitioners have shown injury-in-fact, causation, and 
redressability, and they thus have standing under Article Ill. 
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We turn, then, to the substance of petitioners' challenge 
to the affirmative defense. 

Section 304(a) grants "any person" the right to 
"commence a civil action" against any person "who is alleged 
to have violated (if there is evidence that the alleged violation 
has been repeated) or to be in violation of' an emission 
standard or limitation under the Clean Air Act. 42 U.S.C. 
§ 7604(a). The statute further provides that the federal district 
courts "shall have jurisdiction, without regard to the amount 
in controversy or the citizenship of the parties, to enforce such 
an emission standard or limitation . . . and to apply any 
appropriate civil penalties." !d. 

When determining whether civil penalties are 
appropriate, district courts look to Section 113(e)(l) of the 
Act, which directs courts to "take into consideration (in 
addition to such other factors as justice may require) the size 
of the business, the economic impact of the penalty on the 
business, the violator's full compliance history and good faith 
efforts to comply, the duration of the violation as established 
by any credible evidence ... , payment by the violator of 
penalties previously assessed for the same violation, the 
economic benefit of noncompliance, and the seriousness of 
the violation." 42 U.S.C. § 7413(e)(l ). 

Section 304(a) creates a private right of action, and as the 
Supreme Court has explained, "the Judiciary, not any 
executive agency, determines 'the scope' - including the 
available remedies - 'of judicial power vested by' statutes 
establishing private rights of action." City of Arlington v. 
FCC, 133 S. Ct. 1863, 1871 n.3 (2013) (emphasis added) 
(quoting Adams Fruit Co. v. Barrett, 494 U.S. 638, 650 
(1990)). Section 304(a) is in keeping with that principle. By 
its terms, Section 304(a) clearly vests authority over private 
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suits in the courts, not EPA. As the language of the statute 
makes clear, the courts determine, on a case-by-case basis, 
whether civil penalties are "appropriate." By contrast, EPA's 
ability to determine whether penalties should be assessed for 
Clean Air Act violations extends only to administrative 
penalties, not to civil penalties imposed by a court. See 42 
U.S.C. § 7413(d)(2)(B) (Administrator may "compromise, 
modify, or remit, with or without conditions, any 
administrative penalty"). To the extent that the Clean Air Act 
contemplates a role for EPA in private civil suits, it is only as 
an intervenor. See id. § 7604( c )(2). EPA also of course could 
seek to participate as an amicus curiae. 

EPA argues that its proposed affirmative defense simply 
fleshes out the statutory requirement that penalties be applied 
only when "appropriate." But under this statute, deciding 
whether penalties are "appropriate" in a given private civil 
suit is a job for the courts, not for EPA. When a private suit is 
filed, the defendant can argue that penalties should not be 
assessed, based on the factors in Section 113( e )(1) such as the 
defendant's "full compliance history and good faith efforts to 
comply." Id. § 7413(e)(l). EPA can support that argument as 
intervenor or amicus, to the extent such status is deemed 
appropriate by the relevant court. But under the statutory 
scheme, the decision whether to accept the defendant's 
argument is for the court in the first instance, not for EPA. 

EPA alternatively contends that it is permitted to create 
the affirmative defense because of Section 301(a)(l) of the 
Clean Air Act. See 78 Fed. Reg. at 10,014. That provision 
authorizes EPA's Administrator to "prescribe such regulations 
as are necessary to carry out his functions under" the Act. 42 
U.S.C. § 760l(a)(l). But we have consistently held that 
EPA's authority to issue ancillary regulations is not open
ended, particularly when there is statutory language on point. 
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See, e.g., American Petroleum Institute v. EPA, 52 F.3d 1113, 
1119 (D.C. Cir. 1995) ("the general grant of rulemaking 
power to EPA cannot trump specific portions of the CAA''); 
NRDC v. Reilly, 976 F .2d 36, 41 (D.C. Cir. 1992) (EPA 
cannot use its general ru1emaking authority as justification for 
adding to a statutorily specified list); Sierra Club v. EPA, 719 
F.2d 436, 453 (D.C. Cir. 1983) (same); see also Gonzales v. 
Oregon, 546 U.S. 243, 264-65 (2006) ("It would 
go ... against the plain language of the text to treat a 
delegation for the 'execution' of [the Attorney General's] 
functions as a further delegation to define other functions well 
beyond the statute's specific grants of authority."). Those 
precedents establish a simple and sensible rule: EPA cannot 
rely on its gap-filling authority to supplement the Clean Air 
Act's provisions when Congress has not left the agency a gap 
to fill. So it is here. 

On a different tack, EPA notes that Section 304(a)(l) 
does not expressly deny EPA the ability to create an 
affirmative defense, and EPA emphasizes that this Court has 
frequently recognized the need for flexibility in the 
administrative process. EPA Br. 46. That's true. But the 
suggestion implicit in EPA's argument - that we should 
''presume a delegation of power absent an express 
withholding of such power" - is "plainly out of keeping with 
Chevron .... " Railway Labor Executives' Association v. 
National Mediation Board, 29 F.3d 655, 671 (D.C. Cir. 1994) 
(en bane). 

Finally, EPA suggests that an affirmative defense for 
malfunctions is necessary to account for the tension between 
requirements that emissions limitations be "continuous" and 
the practical reality that control technology can fail 
unavoidably. See 78 Fed. Reg. at I 0,014. That is a good 
argument for EPA to make to the courts - and for the courts 
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to then consider - in future civil cases when this issue arises. 
But it does not suffice to give EPA authority to create an 
affirmative defense. 2 

* * * 
We grant the petitions for review with regard to EPA's 

affirmative defense and vacate those portions of the 2013 
Rule pertaining to the defense. We deny the petitions in all 
other respects. 

So ordered. 

2 The Fifth Circuit recently upheld EPA's partial approval of 
an affirmative defense provision in a State Implementation Plan. 
See Luminant Generation Co. v. EPA, 714 F.3d 841 (5th Cir. 2013). 
We do not here confront the question whether an affirmative 
defense may be appropriate in a State Implementation Plan. 
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Pearce, Jennifer 

From: 
Sent: 
To: 

Geoff Gisler <ggisler@selcnc.org> 
Wednesday, June 11, 2014 3:45 PM 
Sawyer, Bonnie 

Subject: 
Attachments: 

RE: Update regarding NC PSD permitting -substantial prejudice 
2014-06-09- Filed Pet. for Jud. Review.pdf 

Bonnie, 

We filed our appeal of the EMC decision on Monday. I've attached a copy. The case is procedurally complex because 
the state has issued three permits total, with each successive permit replacing the previous permit The third case, 
which is challenging the current permit, is still pending in the Office of Administrative Hearings. The AU has indicated 
that he will rule against us on the grounds of collateral estoppel based on the decision in the first two cases. We expect 
to be able to have the challenges consolidated in the superior court (all parties have agreed that consolidation is 
appropriate). We expect the case to be fully briefed and heard in superior court this fall. We have not had any recent 
discussions with DENR. 

With respect to the legislation, we have heard that the House intends to introduce legislation that would adopt the 
Senate's approved restriction on air permit challenges. The bill has not been introduced at this point, I will let you know 
when it is. When introduced, I expect it to move quickly. 

Thanks, 
Geoff 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-'1450 
F: (919) 929-9421 
www.SouthernEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, June 11, 2014 2:39PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Geoff- Some more status questions. Has SELC filed an appeal? If you have, can you please give me an update on the 
timeframe for next steps? Also, has SELC been involved in any recent discussions with DENR concerning this case? Thank 
you 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 

1 





404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Wednesday, June 04, 2014 11:20 AM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie, 
I should have sent you an update. It passed late Thursday. Here is the link to the bill's status on the NCGA website. It 
has been referred to the House Committee on Regulatory Reform. It will then go to the Judiciary Committee. I will let 
you know if we receive any information about its progress in the House. Thanks, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, June 04, 2014 9:55AM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff, Did this pass the Senate? I was trying to find out on the internet but couldn't find it. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, May 29, 2014 2:16PM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 
The bill has passed the second reading in the Senate and is expected to receive final approval in the Senate today. It will 
then go to the House. We do not yet know what the House plans to do with the bill. 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Thursday, May 29, 2014 2:05 PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Geoff- Do you have any update on the status of this bill? 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 
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From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 20, 2014 3:52 PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie and Suzanne, 
I'm writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 
relates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
Carolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
codify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
of the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
challenging an air permitting decision, in a new section (el) of N.C. Gen. Stat. § lSOB-23. The new section would state 
that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.s Increment Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.s pollution-and therefore 
should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54AM 
To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff for sending the information. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Tuesday, May 13, 2014 3:20 PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
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is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11 PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee ofthe Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 
of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific ~ealth injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
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permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 

SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state taw that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www .SouthernEnvironment.org 

This electronic message and any attachedfiles are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

NORTH CAROLINA COASTAL 
FEDERATION, CAPE FEAR RIVER 
WATCH, PENDER WATCH and 
CONSERVANCY, and SIERRA CLUB, 

Petitioners, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

N.C. DEPARTMENT OF ENVIRONMENT ) 
AND NATURAL RESOURCES, ) 
DIVISION OF AIR QUALITY, ) 

Respondent, 

CAROLINAS CEMENT COMP Ai~Y, LLC, 

Respondent-Intervenor. 

) 
) 
) 
) 
) 
) 
) 

· I 4 C V • 1 0 7 4 3'6 

IN THE GENERAL COURT OF JUSTICE 
SuPERIOR COURT DIVISION 

. :- -14 cvs 
--

PETITION FOR IDDICIAL REVIEW 

NOW COME the North Carolina Coastal Federation, Cape Fear River Watch, 

Pender Watch and Conservancy, and Sierra Club ("Petitioners"), pursuant to N.C. Gen. Stat. §§ 

150B-43, 150B-45, and 150B-46, with a petition for judicial review of and excepti9ns to the 

Final Decision issued by the Special Air Permit Appeals Committee ("Committee") of the 

Environmental Management Commission ("EMC") in contested case 12 EHR 02850. This · 

decision relates to issuance of Air Quality Permit No. 07300R09 ("R09 Permit") by the 

Respondent North Carolina Department of Environment and Natural Resources, Division of Air 

Quality ("DAQ") to the Respondent-Intervenor Carolinas Cement Company, LLC ("CCC") for 

the construction and operation of a portland cement manufacturing facility (the "Facility") in 

Castle Hayne, North Carolina. In support of this petition, Petitioners show the Court as follows. 





NATURE OF THE CASE 

1. Petitioners seek judicial review ofthe Committee's Final Decision upholding 

DAQ's issuance of the R09 Permit. The R09 Permit authorizes construction and operation of a 

major new soUrce of air pollution in Ne~ Hanover County, consisting of both a large limestone 

quarry and a coal-burning cement kiln. 

2. The air pollutants allowed by the R09 Pennit are known to trigger or worsen a 

variety of health problems, including respiratory illness, heart attacks, chest pain, coughing, 

difficulty breathing, throat in·itation, congestion, bronchitis, emphysema, heart and lung disease, 

asthma, and premature death. 

3. Petitioners represent members who live, work, or recreate in close proximity to 

the proposed plant. The Committee found that Petitioners are "persons aggrieved," meaning that 

they are substantially and adversely affected by DAQ's issuance of the RlO Permit. The 

Committee, however, found that Petitioners did not demonstrate that 'their rights would be 

substantially prejudiced by DAQ's issuance of the R09 Pertnit, and therefore declined to reach 

the issue of whether DAQ complied with the Clean Air Act and the state statutes and rules that 

implement it when issuing the permit. 

PARTIES 

4. The North Carolina Coastal Federation ("Coastal Federation") is a not-for-profit, 

membership organization devoted to protecting coastal rivers, creeks, sounds, and beaches of 

North Carolina through public education, regulatory advocacy, and restoration of marshes, reefs, 

wetlands, and other coastal habitats. Many of these efforts to promote environmental protection, 

educate the public on coastal ecosystems, and encourage active recreation in coastal 

environments would be impaired by the construction and operation of CCC' s proposed facility. 
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The Coastal Federation has more than 10,000 members, including members who live, work and 

recreate in the vicinity of the proposed facility. These members will be harmed by the effects of 

air pollution from the CCC plant on their health, property, recreational opportunities, and the 

environment of the Northeast Cape Fear River and the surrounding area, and are therefore 

substantially prejudiced by the issuance of the RIO Permit. 

5. Cape Fear River Watch ("River Watch") is a not-for-profit, membership 

organization focused on restoring and maintaining the ecological integrity of the lower Cape 

Fear River basin. It serves this mission by advocating for strong environmental regulations, 

promoting ecosystem restoration, and educating the public on the value of the natural resources 

in the basin. As part of these efforts River Watch has sponsored a fishing tournament and other 

events to raise pu~lic awareness offish restoration initiatives in the Cape Fear and leads monthly 

paddling tours of water bodies in the region. CCC's proposed facility would impair these 

endeavors by degrading the air quality in the vicinity of and downwind of the proposed facility. 

River Watch has more than 600 members, many of whom live in the Cape Fear River basin and 

visit, fish, hunt, boat, and otherwise use and enjoy the river in the vicinity ofCCC's proposed 

plant. These members will be harmed by the adverse impact ofCCC's pollution on their health, 

quality of life, property, and recreational activities, and are therefore substantially prejudiced by 

the issuance of the R09 Permit. 

6. Pender Watch and Conservancy ("PenderWatch") is a not-for-profit membership 

organization focused on maintaining, restoring, and educating the public about the environment 

of Pender County, North Carolina. PenderWatch carries forward this mission by working with 

local officials, promoting conservation efforts, advocating for protective regulation of pollution 

sources, and sponsoring educational events at schools, fairs, and civic meetings. Because of 

3 





Pender Watch's concern that air pollution from CCC's proposed cement kiln would significantly 

impair its advocacy and educational efforts, the organization has closely followed the air quality 

permit application process. Pender Watch has more than 450 members, many of whom live in 

New Hanover and Pender-counties near CCC's proposed site. Pender Watch's members include 

individuals who kayak, swim, fish, boat, canoe, and view wildlife on the Northeast Cape Fear 

River near the site; these members will be harmed by the air pollution emitted by the Facility, 

and are therefore substantially prejudiced by the issuance of the R09 Permit. 

7. The Sierra Club is a national grassroots conservation organization with more than 

600,000 members nationwide. The North Carolina Chapter of the Sierra Club has its principal 

place of business in Raleigh, Wake County. The Sierra Club, through its North Carolina 

Chapter, has a long history of working to reduce air pollution that adversely affects air quality in 

the state. These efforts would be hampered by air pollution from the proposed CCC facility. 

The Sierra Club's over 14,500 North Carolina members-including 700 members ofthe Cape 

Fear Group--include persons who use and enjoy the waters and natural areas in the vicinity of 

CCC's proposed plant that will be hanned by pollution from the Facility, and are therefore 

substantially prejudiced by the issuance of the R09 Permit. 

8. DAQ is a division of the North Carolina Department of Environment and Natural 

Resources. DAQ is responsible for issuing Clean Air Act construction and operation permits in 

the state pursuant to N.C. Gen. Stat. §§ 143-215.105 to .114c; 42 U.S.C. §§ 7470-79; and 4o 

C.P.R.§ 51.166. 

9. CCC is a wholly owned subsidiary of Titan America, LLC and is the permittee in 

this matter. 
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BACKGROUND 

10. CCC proposes to construct and operate a portland cement manufacturing facility 

and limestone quarry at 6411 Ideal Cement Road, Castle Hayne, North Carolina. The proposed 

site is in northeast New Hanover County and is bordered by Pender County to the north and east. 

The site is adjacent to the Northeast Cape Fear River, which is a major tributary to the Cape Fear 

River. The eastern boundary of the site is formed by Island Creek. 

11. The R09 Permit authorizes CCC to emit more than 5,000 tons of air pollution 

each year, including more than 400 tons of sulfur dioxide ("S02"), more than 1,500 tons of 

nitrogen oxides ("NOx"), more than 250 tons of particulate matter ("PM"), and nearly 200 tons 

·of volatile organic compounds ("VOC"): 

12. These emissions are "significant" as defined in Clean Air Act regulations and 

therefore require a prevention of significant deterioration ("PSD") permit. 

13. Each of the air pollutants that the Facility would emit is regulated under state and 

federal law due to its potential to harm human health. so2 contributes to respiratory illness, 

particularly in children and the elderly, and aggravates existing heart and lung diseases. NOx 

react with VOC to form ground-level ozone. Breathing ozone can trigger or worsen a variety of 

health problems including chest pain, coughing, throat initation, congestion, bronchitis, 

emphysema, and asthma. Particle pollution includes two separate categories of regulated 

pollutants: (1) coarse particles, with diameters between 2.5 micrometers and 10 micrometers 

("PM10"); and (2) fine particles ("PM25"), with diameters that are 2.5 micrometers and smaller. 

Both fonns of particle pollution have health effects, including irritation of the airways, coughing, 

or difficulty breathing, decreased lung function, aggravated asthma, development of chronic 

bronchitis, inegular heartbeat, heart attacks, and premature death. Fine particles pose a 
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particular threat to human health because they can penetrate deep into the lungs (some of the 

smallest particles may even enter the bloodstream), and because they possess more chemically 

active surfaces relative to their total mass than coarser particles. 

14. DAQ issued the R09 Permit on February 29, 2012. Petitioners tiinely filed a 

petition for contested case hearing challenging the R09 Permit on April27, 2012 ("R09 Case"). 

Petitioners' challenge included 18 claims, including claims based on (1) the application's 

description of the proposed quarry, which is the foWidation for the air quality permit analysis; (2) 

the best available control technology ("BACT") analyses in support of the SOz, NOx, PM, and 

VOC limits; (3) the Facility's compliance with the total hydrocarbon maximum achievable 

control technology limit; and (4) the DAQ Director's failure to require achievable pollution 

reductions to protect human health and well-being. 

· 15. DAQ and CCC filed motions to dismiss Petitioners' four claims regarding 

emissions related to the Facility's quarry. On July24, 2012, the Administrative Law Judge 

("ALJ") granted DAQ's and CCC's motions to dismiss, on the grounds that the ALJ lacked 

subject matter jurisdiction and that Petitioners did not state a claim for which relief can be 

granted under N.C. Gen. Stat.§ 1A-1, Rules 12(b)(1) and 12(b)(6). 

16. All parties filed motions for summary judgment or partial summary judgment on 

the remaining claims. In an order issued September 23, 2013, the ALJ held that Petitioners are 

"persons aggrieved" by DAQ's issuance ofthe Permit, pursuant to N.C. Gen. Stat. § 150B-23(a). 

The order granted DAQ's and CCC's motions for summary judgment on Petitioners' remaining 

claims, however, based on a determination that Petitioners are not "substanti~lly prejudiced" by 

DAQ's issuance of the permit, pursuant to N.C. Gen. Stat.§ lA-1, Rule 56( c) and N.C. Gen. 

Stat. § 150B-23(a). The ALJ explained that he had "not ruled on the alternative bases for 

6 





summruy judgment set out in the motions of Respondent and Respondent-Intervenor given that 

the ruling that Petitioners have not been substantially prejudiced by the agency's action is 

dispositive of all claims and makes it unnecessary to reach the alternative bases for summary 

judgment raised by Respondent and Respondent-Intervenor." Accordingly, the ALJ did not 

address the issue ofDAQ's compliance with the Clean Air Act and the state statutes and rules 

implementing it. The ALJ's decision does not include fmdings of fact or conclusions of law 

detailing the basis of the decision; however, CCC and DAQ argued in support of their motions 

for summary judgment that Petitioners had not demonstrated that they were substantially 

prejudiced because they had not quantified the harm to their individual members resulting from 

the excess pollution authorized by the permit. 

11: Because the R09 Case was filed prior to the effective date of amendments to the 

Administrative Procedure Act in Session Law 2011-398, the ALJ's decision in the R09 Case was 

subject to review by the EMC. See 2011 N.C. Sess. Laws 398, §§ 18, 63, as modified by 2012 

N.C. Sess. Laws 187, § 8.1. The Special Air Permit Appeals Committee ("Committee") of the 

EMC, which has been delegated authority to hear and decide air permit cases on behalf of the 

EMC, held a hearing on the R09 Case on March 12,2014, after which the Committee voted three 

to one to adopt each of the ALJ' s decisions on the grounds set forth by the ALJ. The Committee 

issued a Final Agency Decision on May 8, 2014. 

18. While the parties were briefing summary judgment motions before the ALJ in the 

R09 case, DAQ replaced the R09 Permit with Air Quality Permit No. 07300Rl0 ("RIO Permit") 

on June 21,2013. The RIO Permit incorporated the terms ofthe R09 Permit with other revisions 

unrelated to this contested case. Petitioners challenged the Rl 0 Permit in contested case 13 EHR 

016148 ("RIO Case") on August 5, 2013 on the same grounds on which they challenged the R09 
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Permit, excluding the claim based on the Facility's compliance with the total hydrocarbon limit. 

DAQ and CCC filed motions to dismiss and motions for summary judgment in the Rl 0 Case that 

incorporated the corresponding filings in the R09 Case. The ALJ entered the Final Decision in 

the RIO Case on November 4, 2013, incorporating the record compiled in the R09 Case and 

granting DAQ's and CCC's motions to dismiss and motions for summary judgment on the same 

grounds as in the R09 Case. Petitioners appealed the ALJ' s decision on December 4, 2013 in 

case number 13 CVS 015906, which is currently stayed upon order of the Court until June 16, 

2014. 

19. On August 29, 2013, DAQ issued a third iteration of the permit, Air Quality 

Permit No. 07300Rll ("Rll Permit"), which replaced the RIO Permit. Petitioners challenged 

the Rll Permit in contested case 13 EHR 17906 on September 18, 2013 in the Office of 

Administrative Hearings. The parties concluded briefing on the issue of substantial prejudice in 

that case on April30, 2014, and the ALJ held oral arguments on May 20,2014. On May 23, 

2014, the ALJ stated his intention to grant DAQ's and CCC's motions for summary judgment on 

collateral estoppel grounds only. A proposed order is due no later than June 13, 2014. 

PETITIONERS' EXCEPTIONS TO THE FINAL DECISION 

Pursuant to N.C. Gen. Stat. §§ 150B-43, 150B-45 and lSOB-46, Petitioners submit the 

following exceptions to the Committee's Final Decision: 
i 

20. The Committee erred in ruling that Petitioners are not substantially prejudiced by 

DAQ's failure to comply with the Clean Air Act and the state statutes and rules implementing it. 

21. The Committee erred by interpreting "substantially prejudiced" as used in N.C. 

Gen. Stat. § 150B-23(a) to require Petitioners to demonstrate and quantify harm to their members 

beyond the required showing for "person aggrieved" status as a prerequisite to reaching 
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Petitioners' claims. This novel interpretation of North Carolina law has never been applied by 

any other court, renders the "person aggrieved" standard superfluous, and conflicts with both 

North Carolina's Air Pollution Control Act and the federal Clean Air Act. 

22. The Committee erred by failing to determine whether Petitioners were 

substantially prejudiced as a matter of law for each of the claims. 

23. The Committee erred in ruling that the Office of Administrative Hearings lacked 

jurisdiction to hear Petitioners' quarry-based claims. 

24. The Committee erred in ruling that each of Petitioners' quarry-based claims failed 

to state a claim for which relief can be granted. 

25. The Committee erred in characterizing the RlO and Rll Permits as 

:p1odifications-rather than replacements--of the R09 Permit, and in stating that 15A N.C. 

Admin. Code 02Q .0309(f) applies to the RlO and Rll Permits as modifications of the R09 

Permit. 

PRAYER FOR RELIEF 

WHEREFORE, Petitioners pray this Court enter the following relief: 

1. Declare that Petitioners are substantially prejudiced by DAQ's issuance of the 

R09 Permit; 

2. Declare that Petitioners properly raised their claims in the Rl 0 and Rll Cases in 

order to preserve their right to relief, since the RIO and Rll Permits state that they replace the 

previous version ofCCC's permit; 

3. Reverse the Committee's ruling granting summary judgment to DAQ and CCC; 

4. Reverse the Committee's ruling on DAQ's and CCC's motions to dismiss for lack 

o:f subject matter jurisdiction and failure to state a claim upon which relief may be granted; 
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5. Remand this matter to the Office of Administrative Hearings for further 

proceedings consistent with the Court's order; and 

6. Such other and further relief as the Court deems proper. 

Respectfully submitted this 9th day of June, 2014. 

Geoffrey"R:Oisler 
N.C. State Bar No. 35304 
Gudrun Thompson 
N.C. State Bar No. 28829 
Myra D. Blake 
N.C. State Bar No. 43752 
SOUTHERN ENVIRONMENTAL LAW CENTER 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516 
Telephone: (919) 967-1450 
Fax: (919) 929-9421 
ggisler@selcnc.org 
gthompson@selcnc.org 
mblake@selcnc.org 

Attorneys for North Carolina Coastal Federation, Cape 
Fear River Watch, Pender Watch cmd Conservancy, and 
Sierra Club 
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CERTIFICATE OF SERVICE 

I hereby certify that on this day, I served a copy of the foregoing Petition for Judicial 
Review on counsel of record for all pru.iies of record by electronic mail and/or by U.S. Certified 
Mail, postage prepaid, return receipt requested, addressed as follows: 

Via U.S. Certified Mail 

Lacy M. Presnell, III, General Counsel 
Dept. of Environment and Natural 
Resources 
1601 Mail Service Center 
Raleigh, NC 27699-1601 

Carolinas Cement Company LLC 
c/o Corporation Service Company, 
Registered Agent 
327 Hillsborough Street 
Raleigh, NC 27603 

Via U.S. Certified Mail and Electronic Mail 

Amy Bircher, Special Deputy Attorney 
General 
Marc Bernstein, Special Deputy Attorney 
General 
Scott Conklin, Assistant Attorney General 
NC Department of Justice 
114 W. Edenton Street 
Raleigh, NC 27603 
abircher@ncdoj.gov 
mbernstein@ncdoj.gov 
sconklin@ncdoj.gov 

Mary L. Lucasse, Special Deputy Attorney 
General and Counsel to the EMC 
NC Department of Justice 
114 W. Edenton Street 
Raleigh, NC 27603 
mlucasse@ncdoj.gov 

This the 9th day of June, 2014. 

Christopher Browning 
Garrick Sevilla 
Williams Mullen 
301 Fayetteville Street, Suite 1700 
Raleigh, NC 27601 
cbrowning@williamsmullen. com 
gsevilla@williamsmullen. com 

Stanford Baird 
K&L Gates LLP 
4350 Lassiter at North Hills Avenue, 
Suite 300 
Raleigh, NC 27609 
Stanford. baird@klgates.com 

N.C. State Bar No. 35304 
SOUTHERN ENVIRONMENTAL LAW CENTER 

601 W. Rosemary Street, Suite 220 
Chapel Hill, NC 27516 

Attorney for North Carolina Coastal Federation, 
Cape Fear River Watch, Pender Watch and 
Conservancy, and Sierra Club 
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Pearce, Jennifer 

From: Sawyer, Bonnie 
Sent: 
To: 

Wednesday, June 11, 2014 2:39 PM 
Geoff Gisler 

Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Geoff- Some more status questions. Has SELC filed an appeal? If you have, can you please give me an update on the 
timeframe for next steps? Also, has SELC been involved in any recent discussions with DENR concerning this case? Thank 
you 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Wednesday, June 04, 2014 11:20 AM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Bonnie, 
I should have sent you an update. It passed late Thursday. Here is the link to the bill's status on the NCGA website. It 
has been referred to the House Committee on Regulatory Reform. It will then go to the Judiciary Committee. I will let 
you know if we receive any information about its progress in the House. Thanks, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Wednesday, June 04, 2014 9:55AM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Hi Geoff, Did this pass the Senate? I was trying to find out on the internet but couldn't find it. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, May 29, 2014 2:16 PM 
To: Sawyer, Bonnie 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie, 
The bill has passed the second reading in the Senate and is expected to receive final approval in the Senate today. It will 
then go to the House. We do not yet know what the House plans to do with the bill. 
Geoff 
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From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Thursday, May 29, 2014 2:05PM 
To: Geoff Gisler 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Geoff- Do you have any update on the status ofthis bill? 

Bonnie Sawyer 
Associate Regional Counsel 
EPA, Region 4 
61 Forsyth St., SW, Atlanta, Georgia 30303 
404-562-9539 

CONFIDENTIALITY NOTICE: This message is being sent by or on behalf of an attorney. It is intended exclusively for the 
individual(s) or entity(s) to whom or to which it is addressed. This communication may contain information that is 
proprietary, privileged, or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you have received this 
message in error, please notify the sender immediately by email and delete all copies of the message. 

From: Geoff Gisler [mailto:ggisler@selcnc.org] 
Sent: Tuesday, May 20, 2014 3:52PM 
To: Sawyer, Bonnie; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Bonnie and Suzanne, 
I'm writing to apprise you of another update in North Carolina's interpretation of the term "substantial prejudice" as it 
relates to the harm that a petitioner must show to obtain judicial review of a Clean Air Act permit under the North 
Carolina Administrative Procedure Act. Earlier today, a bill was introduced in the North Carolina Senate that would 
codify a portion of DAQ's and Titan America's argument as presented in our case. I have attached the relevant section 
of the bill, along with the title page. In Section 2.2, the rule creates new requirements applicable only to third-parties 
challenging an air permitting decision, in a new section (e1) of N.C. Gen. Stat.§ 150B-23. The new section would state 
that "Substantial prejudice' to the petitioner in a contested case filed 14 under this subsection means the exceedance of 
a national ambient air quality standard." As a result, any citizen challenging a DAQ permitting decision would be 
required to prove a violation of the NAAQS before obtaining judicial review of any permitting decision. 

As you are likely aware, DAQ has taken a similar position in litigation challenging EPA's PM2.slncrement Rule. The State 
of North Carolina recently argued that citizen groups would not be harmed by increased PM2.s pollution-and therefore 
should not be allowed to intervene in North Carolina's challenge to the Increment Rule-in part because the increased 
pollution would not exceed the NAAQS. See North Carolina's Resp. to Envtl. Groups' Mot. to Intervene at 1, 12-13, 
North Carolina v. EPA, No. 13-1312 (D.C. Cir. Feb. 6, 2014) (attached). 

We believe this legislation would effectively bar citizens from seeking judicial review of DAQ's permitting decisions and, 
therefore, violates the letter and spirit of the Clean Air Act. The General Assembly is expected to convene for 
approximately 6 weeks. As a result, we expect this legislation could move very quickly. Timely involvement by the EPA 
could prevent the General Assembly from instituting changes to the state Administrative Procedure Act that conflict 
with the statutory requirements of the Clean Air Act. 

Thank you for your time and attention to this issue, 
Geoff 

From: Sawyer, Bonnie [mailto:Sawyer.Bonnie@epa.gov] 
Sent: Friday, May 16, 2014 9:54AM 
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To: Geoff Gisler; Rubini, Suzanne 
Cc: Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Thanks Geoff for sending the information. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Tuesday, May 13, 2014 3:20 PM 
To: Rubini, Suzanne; Sawyer, Bonnie 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Suzanne and Bonnie, 
I've attached two documents to help update you on the latest with respect to our challenge of DAQ's issuance of PSD 
permit authorizing Titan America/Carolinas Cement Company to build a cement plant near Wilmington, NC. The first is 
the Special Air Permit Appeals Committee's written decision affirming the AU's previous decision on the issue of 
substantial prejudice. We intend to appeal the decision and have 30 days to do so. The second document I'm attaching 
is the DC Circuit's recent decision regarding the EPA's modifications to the cement kiln rules. Three of our clients were 
petitioners in both matters and submitted substantively similar affidavit testimony describing their harms from the 
authorized air pollution from Titan's proposed facility. The DC Circuit held that the declarations submitted in that court 
were sufficient to establish Article Ill standing. The EMC, by adopting the AU's decision, rejected that same proof of 
injury as sufficient to meet the N.C. Administrative Procedure Act's "substantial prejudice" requirements. 
Thank you for your time and attention to this issue. Please let me know if you have any questions. 
Geoff 

From: Rubini, Suzanne [mailto:Rubini.Suzanne@epa.gov] 
Sent: Tuesday, April 01, 2014 4:11PM 
To: Sawyer, Bonnie; Geoff Gisler 
Cc: Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting - substantial prejudice 

Hi Geoff- Bonnie is out of the office this week and I just wanted to check back in with you to find out the whether or not 
the SELC intends to appeal the Committee's decision and, if so, the timing of any such appeal. 

Thanks, 
Suzanne 

From: Sawyer, Bonnie 
Sent: Friday, March 14, 2014 7:39AM 
To: Geoff Gisler 
Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: RE: Update regarding NC PSD permitting- substantial prejudice 

Mr. Gisler- Thanks for keeping us up-to-date. Will the committee issue a written decision? I Thought Mr. 

Suttles suggested that any such opinion would be issued by May. Also, what is the timeframe for appeal? 

I'll discuss your request with Suzanne Rubini. 

From: Geoff Gisler <ggisler@selcnc.org> 
Sent: Thursday, March 13, 2014 5:47 PM 
To: Sawyer, Bonnie 
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Cc: Rubini, Suzanne; Davis, Scott; Gudrun Thompson; John Suttles; Myra Blake 
Subject: Update regarding NC PSD permitting- substantial prejudice 

Ms. Sawyer, 
I'm writing to follow up on your conversation with John Suttles regarding our challenge to a PSD permit issued to Titan 
America/Carolinas Cement Company for the construction and operation of a cement plant near Wilmington, North 
Carolina. Yesterday, the Special Air Permit Appeals Committee of the Environmental Management Committee voted 3-1 
to affirm an administrative law judge's decision requiring our clients to prove "substantial prejudice" from the issuance 

of the air permit through expert testimony of specific health impacts as a prerequisite to judicial review of the 
permitting decision. 

Two exchanges between the committee and counsel for the intervenor and state summarize the position adopted by 
the SAPAC at yesterday's hearing. First, the committee asked counsel for the intervenor if a party with standing would 
be able to challenge DAQ's issuance of a permit if the agency had not conducted any BACT analysis. Intervenor's 
counsel responded that the party would still be required to show that conducting the analysis would reduce the level of 
pollution and present expert testimony of specific health injuries that would result from the unlawful pollution. Second, 
the committee asked if demonstrating that correcting the alleged deficiencies in a BACT analysis would result in lower 
permit limits and reduce pollution levels would be enough to establish substantial prejudice. DAQ counsel argued that 
showing that pollution would be reduced if permitting errors were corrected would not be enough to demonstrate 
substantial prejudice, but that expert testimony of specific health impacts to individual members was required. The 
SAPAC affirmed the AU's decision adopting this standard by a vote of 3-1. 

The State's interpretation is based on the N.C. Administrative Procedure Act and would apply to each of the Department 
of Environment and Natural Resources' approved or delegated programs, rendering each unlawful. Due to the potential 
reach and effect of the State's position, we respectfully request a meeting with the Regional Administrator; Regional 
Counsel; and the Directors of the Air, Pesticides, and Taxies Management Division and the Water Protection 
Division. We believe that action by EPA during the appellate process could prevent North Carolina from establishing an 
interpretation of state law that violates minimum federal requirements. 

Please do not hesitate to contact me if I can provide any additional information. 

Best regards, 

Geoffrey R. Gisler 
Staff Attorney 
Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 
P: (919) 967-1450 
F: (919) 929-9421 
www. SouthemEnvironment.org 

This electronic message and any attached files are confidential and are intended solely for the use of the addressee(s) 
named above. This communication may contain material protected by attorney-client, work product or other privileges. If 
you are not the intended recipient or person responsible for delivering this confidential communication to the intended 
recipient(s), and/or you have received this communication in error, then any review, use, dissemination, forwarding, 
printing, copying or other distribution of this email message and any attached files is strictly prohibited. If you have 
received this confidential communication in error, please notify the sender immediately by reply email message and 
permanently delete the original message. 
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